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Bureau of Customs and 
Border Protection 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 5 2006) 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


SUMMARY: Presented herein are the copyrights, trademarks, and 
trade names recorded with U.S. Customs and Border Protection dur- 
ing the month of May 2006. The last notice was published in the 
CUSTOMS BULLETIN on April 26, 2006. 

Corrections or updates may be sent to: Department of Homeland 
Security, U.S. Customs and Border Protection, Office of Regulations 
and Rulings, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mint 
Annex, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois Johnson, Para- 
legal, Intellectual Property Rights Branch, (202) 572-8710. 
Dated: June 14, 2006. 
J. Todd Reves for GEORGE McCCRayY, ESQ., 
Chief, 
Intellectual Property Rights Branch. 
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CBP IPR Recordations - May 2006 


ecordation No ] Effective Date | Expiration T Name of Cop/Tmk/Tnam ; Owner Name 
Date | 
{TMK 06-00552 “Te7s72006 8/11/2008 _{AB AARON BASHA TAARON BASHA CORP No 


[CoP 06-0024 5/8/2006 2/16/2026 |ELDORADO STONE NORTHWESTERN JELDORADO STONE, LLC N 


| . | EDITION PRODUCT CATALOG } [= 
[COP 06-0023 [5/8/2006 2/16/2026 {ELDORADO STONE EASTERN REGION |ELDORADO STONE, LLC Nc 
| 


} as ui JPROFILES PRODUCT CATALOG — 

|COP 06-00022 5/8/2006 2/15/2026 jELDORADO STONE WESTERN EDITION jAC ELDORADO STONE 

I 18 + = 4 PRODUCT CATALOG a =o sa 

COP 06-00021 5/8/2006 4/25/2026 HP INKJET PRINT CARTRIDGE PACKAGE HEWLETT-PACKARD 
[DEVELOPME NT COMPANY 

[HOT SIX Jor. Hos BROS., INC 


] cm ' 
+ Restricted 
T 
} 
| 





} me 

[TMK 06-00553__|5/8/2006 5/31/2014 

[TMK 06-00555 _|5/8/2006 8/23/2009  |MOSSBERG O.F. MOSSBERG & SONS, INC 
| 





+, ——+- —- _——— ~ 
TMK 06-00554 5/8/2006 11/ 2007 590 To F. MOSSBERG & SONS, INC 
| | 


Frm 06-00556 15/8/2006 11/28/2015 |MOSSBERG & DESIGN ; F. MOSSBERG & SONS, INC 





—+ 


= | isi 
TMK 06-00557 5/8/2006 1/4/2015 |DESIGN ONLY C MOSSBERG & SONS, INC 








a 


»P 06-00020 15/8/2006 4/25/2026 JSAVONNERIE DESIGN S-179 ~JACRENAISSANCE CARPET & 
| __ | TAPESTRY (ACRCT) 

AE : [RETAIL ROYALTY 

|FERRAGAMO |SALVATORE FERRAGAMO I 

i A ai St) ae 

{TMK 06-00580_|: /4 ASHWORTH 7 [ASHWORTH, INC. 

COP 06-00027 {5 202 HP LASERJET PRINT CARTRIDGE PACKAGE THEWLETT PACKARD _ 

bce : 5 im — DEVELOPMENT COMPANY, LP 

|TMK 06-00562 ) 72011 |THERMOTAG _ ____]PANACEA SOLUTIONS INC 

ITMK 06-00560 . 1é WAVE MIXER |PANACEA SOLUTIONS INC 

/ THOTLIPS TUBE SEALER ———SSSSS=[PANACEA SOLUTIONS INC 

5/9/2006 4/9/ Ww {UNIVERSITY OF WASHINGTON 

| 


— 


"— 7 
5-00572  |5/9/2006 IT & DESIGN 
15/9/2006 g 
5/9/2006 /2 CHINESE LANDSCAPE 


K 06-00573 











; oe : 4. 
06-005€ 5/9/20 o/ 2 15 BIOWAVE 
06-00564 [5/9/2006 __|9 013 |WAVEBAG 
06-00578 [5/9/2006 3/26/2012 _ |RICELAND TRICELAND FOODS, INC 
06-00579 [5/9/2006 _ {11/28/2015 [ASHWORTH ASHWORTH, INC 
< 06-00581 15/9/2006 {10/29 2006 ASHWORTH ASHWORTH, INC 


5/9/2006 fi ( ASHWORTH —JASHWORTH, INC._ 
5-00583 15/9/2006. 720 ASHWORTH “TASHWORTH, INC 

[TMK 06-0584 _|5/9/2006 [2/2015 [DESIGN ONLY TASHWORTH, INC. 

[TMK 06-00565 [5/9/2006 {6/12/2010 _ [WASHINGTON UNIVERSITY OF WASHINGTON 





LLi tt 








[TMK 06-c iE , [RIGS VAUCT [SONY KABUS 


DAWGS 








KLYN 





TRADITIONAL BEAR 
IR HIRE OF ARC 
a 


MOSSBERG & 


LA ORTHOPEDICS [FLA ORTHOPEDIC 





BUREAU OF CUSTOMS AND BORDER PROTECTION 





Name of Cop/Tmk/Tnm 


SAR ce 


10571 Y KABUSHIKI K. 

NY CORPORATION 
TERYX EQUIPMENT INC 
TERYX EQUIPMENT INC 


MK 06 

| 

ERYX 
{DESIGN ONLY 
Jo (STYLIZED) _ 
OAKL 
OAKLEY _ 
GUESS 
5/9/2006 _ ~{A/D/S _ 
00577 [5/9/2006 OAKLEY 
00588 _ 9/2006 _ 2/2¢ _[STRANDVISE 
} 


+ 
TMK 06-00575 5/9/2006 
TMK 06-00576 _|5/9/2006 
TMK 06-00585 ‘9/2006 
TMK 06 eesae 15/9/2006 














[OAKLEY 
~TMACLEAN-FOGG COMPANY 
|HEWLETT-PACKARD—S~™S 
ELOPMENT COMPANY, LP 
LETT-PACKARD 
/ELOPMENT COMPANY, LP 
S? IP HOLDER L.P. 
ONSHADOW S.P.A 
COMPANY 
‘OLA COMPANY 
CA-COLA COMPANY 
SOCA-COLA COMPANY No 
COMPANY No 
USHI KI KAISHA ~ INC 
SEIKO CORP.) | 
LA COMPANY 


LA COMPANY 


OMAS & BETTS 
TERNATIONAL 
BRAND EE KUM KEE 


002! 15/9/2006 IHP COLOR LASEI 


00028 HP COLOR LASERJET 
Loe PACK 


PRINT CARTRIDGE 


GE I 


5/9/2006 PRINT 


Ts 5/9/2006 
10/2006 
10/2006 

2006 


00029 JHP COLOR LASERJET 
|PACKAGE II ¥ 
GUESS ? & DESIGN 


CARTRID 
00590 

00305 

00626 

K 06-00604 
06-00618 
06-00603 _ 

06-0062 


< 06-00622 





93 
06 








OLA 





[Fix 06-0620 [57 


INC 


COMPANY LIMITED 


4 
}PANDA 





R CORPORATION 


1/2006 


| 
See 


RT MARKETING _ 
ON. 
APPARE 


2006 








I cen 
TNEW YORK GIANTS 
| 


COWBOYS" 


os 
|}DALLAS 


eat ™ 
THARRY POTTER AND 
STONE 
—j{ STONE 


TURNER ENTERTAINMENT 


THE 





T ALBERT AND THE 


EPISODE 65: 


REBOP F 
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Recordation No. | Effective Date | Expiration Name of Cop/Tmk/Tnm Owner Name GM 
Date | Restricted | 
COP 03-00097 5/10/2006 6/6/2023 SAMURAI JACK STYLE GUIDE THE CARTOON NETWORK LP, No 
LLLP 

COP 04-00061 5/10/2006 6/2/2024 OPTIC SIGNATURE FABRIC DESIGN COACH SERVICES INC 
TMK 06-00613 {5/10/2006 5/25/2014 COCA-COLA THE COCA-COLA COMPANY 


TMK 06-00614 [5/10/2006 5/25/2014 THE COCA-COLA COMPANY 
TMK 06-00615 {5/10/2006 5/25/2014 COCA-COLA THE COCA-COLA COMPANY |No 
TMK 06-00616 [5/10/2006 5/18/2014 COCA-COLA THE COCA-COLA COMPANY No 


COP 05-00164 5/10/2006 10/12/2025 |KROO22 BLACK LEGION BATTLE AXE UNITED CUTLERY CORPORATION |No 








COP 05-00165 [5/10/2006 10/12/2025 [UC1404 TRITON’S BLADE pene CUTLERY CORPORATION [No -—S*YL 





TMK 06-00617 [5/10/2006 _|12/5/2009 _ |COCA-COLA THE COCA-COLA COMPANY No 
TMK 06-00624 [5/10/2006 __[9/1/2010 THE COCA-COLA COMPANY [No 
TMK 06-00625 _|5/10/2006 __|1/27/2010 __|COCA-COLA oo THe COCA-COLA COMPANY No 
TMK 06-00628 [5/10/2006 __|8/28/2011 _ |COCA-COLA CONTOUR CAPPER THE COCA-COLA COMPANY “[No 
TMK 06-00611 |5/10/2006 __|7/23/2006__ [ASHWORTH & DESIGN ASHWORTH, INC No 
TMK 06-00612 [5/10/2006 __|9/19/2015 _ [ASHWORTH & DESIGN ~___JASHWORTH, INC. _ No 
TMK 06-00649 [5/10/2006 _|12/27/2015 |ASTERAND PARTNERS IN HUMAN TISSUE |ASTERAND, INC <5 [No 
L ee RESEARCH & DESIGN | : atl 

COP 06-00030 [5/10/2006 |3/12/2026  |KROO20 ANATHAR [UNITED CUTLERY CORPORATION [1é 











TMK 06-00606 [5/10/2006 [6/19/2014 |DURA-MILL TDURA-MILL, INC. No 
[TMK 06-00607 [5/10/2006 _|3/30/2014 _|WHISPER-KUT _ Spe "[RICHARD J. WALRATH __ No 
[COP 92-00446 [5/10/2006 _|11/4/2012__ | TWEETY = WARNER BROS., INC No 
COP 93-00096 [5/10/2006 __ [4/12/2013 [SYLVESTER JR. STYLE GUIDE (1992) [WARNER BROS No 
TMK 06-00631 _|5/10/2006 [5/25/2014 _ [COKE [THE COCA-COLA COMPANY [No 
TMK 06-00632 [5/10/2006 __ {6/15/2014 [COKE THE COCA-COLA COMPANY _|No 
TMK 06-00605 [5/10/2006 [6/1/2014 __ [COKE THE COCA-COLA COMPANY [Nc 
TMK 06-00608 [5/10/2006 [6/15/2014 ~TPRESTIGE AUTOTECH 

wo ORPORATION 
TMK 06-00629 [5/10/2006 _ [5/25/2014 _ [COKE THE COCA-COLA COMPANY IN 
TMK 06-00609 [5/10/2006 _ [4/7/2008 WEATHER SYSTEMS ~_|ASHWORTH, INC 
[TMK 06-00610 _ [5/10/2006 3/23/2014 __|EZ-TECH ~JASHWORTH, INC. c 
COP 06-00031 /2006 13/12/2026 [ELEGANCE [NOTRA TRADING CORPORATION, !¥o 

INC 

[TMK 06-00630 Tsprojn008 15725 2014__|COKE. SS |THE COCA-COLA COMPANY ___|No. 
TMK 06-00642 [5/10/2006 7/7/2012 INDIANA UNIVERSITY INDIANA UNIVERSITY RESEARCH [No 
| JAND TECHNOLOGY | 
| | CORPORATION | 


+ t 


—+— 
br 06-00633___|5/10/200€ 46/1 5/2014 COKE ae THE COCA-COLA COMPANY Tr 
= 


TMK 06-00635 5/10/2006 3/21/2009 COCA-COLA ” THE COCA-COLA COMPANY 

















TMK 06-00641 15/10/2006  |3/2/2013 JINDIANENSIS UNIVERSITATIS SIGILLUM [INDIANA UNIVERSITY RESEARCH [No 
MDCCCXX LUX ET VERITAS AND TECHNOLOGY 
|CORPORATION 
+5 10/2006 7972012 JINDIANA INDIANA UNIVERSITY RESEARCH 
AND TECHNOLOGY 
CORPORATION 





TMK 06-00640 





[re 06-00634 /2006 /22 MINUTE MAID FRUIT JUICEE TTHE COCA-COLA COMPANY 

MK 06-00644 15/10/2006 —JINDIANA UNIVERSITY INDIANA UNIVERSITYRESEARCH 

AND TECHNOLOGY 

CORPORATION 

TMK 06-00643 »/ 10/2006 1 4 ) ’ PHOENIX SUNS LIMITED 

]PARTNERSHIP aoe 
I KAISHA 


TMK 06-00636 5/10/2006 7 SEIKO K I 
{ | ORP 





























BUREAU OF CUSTOMS AND BORDER PROTEC 





[ Recordation No. | Effective Date 
| 


JTMK 06-00637 [5/10/2006 


TMK 06-00638 {5/10/2006 


TMK 06-00639 


TMK 06-( 


Expiration 


Date 


sara ceria 
[EASTLAND & DES 





a 


|CAMDEN ROCK 


| 
ao 


Name of Copitmk/Tam 


| 
+i 


Owner Name 


IKO KABUSHIKI 
TRADING AS SEIKO 
EIKO KABUSHIKI KAISHA 
RADING AS SEIKO CORP 
EIKO KABUSHIKI KAISHA 
T RP. 
ORPORATION 


TLAND SHOE 


GM 
Restricted 
No 





TLAND SHOE CORPORATION 





>/ 10/2006 


|BOA 
| 





0/2006 


a 


}HORNET 





00657 
00591 


5/10/2006 
15/ 10/2006 
-00592 [5/10/2006 
00538 5/10/2006 
00650 [5/10/2006 


FORENZA __ 
]WIRELINK 


BLUETOOTH AND B DE 


: woe 
4 


PYTHON 


SIGN MARK 


DEFINITIVE TECHNOLOGY 


FOGG COMPANY 
‘OGG COMPANY 
SIG, INC 


TRONICS, INC 


- —___—_—_—}— 











00621 


00034 


10/2006 
2006 











5 15/10/2006 
5 5/10/2006 


5 1571072006 


MK 06 


SPORTRAK) 


COLIN STUART 
| 





FimK 06 5 _[5/ 


TMK 06-00594 [5 


10/2006 


10/2006 





SITEPRO 
Ixx 





10/2006 


15/10/2006 
| 

00658 [5/10/2006 
00036 /|5/10/2006 





MAGELLAN & DESIGN 


ROADM 
{LOVE SPELL 





| THALES NAVIGATION F 


JLDABLE 








TS/i0 
t 








3 





AAMIYA AMERICA C 








C ANTONY & PUSSY 











{Road RUNNER ST 
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Recordation No. | Effective Date Expiration r Name of Cop/Tmk/Tnm Owner Name GM 
Date Restricted 
COP 93-00144 5/11/2006 5/10/2013 TWEETY'S GLOBAL PATROL STYLE GUIDE WARNER BROS No 


COP 93-00137 5/11/2006 5/10/2013 SPEEDY GONZALES STYLE GUIDE (1992) WARNER BROS 


COP 93-00266 5/11/2006 8/4/2013 WARNER BROTHERS (ANIMANIACS) STYLE |WARNER BROS 
GUIDE (1993), THE _ " 
COP 93-00145 {5/11/2006 5/10/2013 ACME ROAD GEAR STYLE GUIDE (1992) WARNER BROS 





COP 93-00147 5/11/2006 5/11/2013 YOSEMITE SAM STYLE GUIDE (1992) WARNER BROS 

COP 93-00301 5/11/2006 8/31/2013 “TWACKY WORDS (ANIMANIACS) STYLE WARNER BROS 

DE (199 i 

CoP 95-00001 5/11/2006 1/27/2015 LOONEY TUNES LOVABLES STYLE GUIDE WARNER BROS 

1994 _ 2 a 

COP 96-00245 {5/11/2006 8/30/2016 HECTOR STYLE GUIDE WARNER BROS 

COP 96-00246 [5/11/2006 8/30/2016 GRANNY STYLE GUIDE WARNER BROS No 

COP 96-00248 [5/11/2006 8/30/2016 SHE-DEVIL STYLE GUIDE WARNER BROS No 

COP 96-00249 _]5/11/2006 8/30/2016 PINKY & THE BRAIN STYLE GUIDE WARNER BROS No 

TMK 00-00370 5/11/2006 10/6/2009 SEIKO SEIKO KABUSHIKI KAISHA D/B/A |No 

SEIKO CORPORATION 

= 7 — r eee += “7% a 

TMK 00-00373 [5/11/2006 11/18/2006 |SEIKO SEIKO KABUSHIKI KAISHA D/B/A |No 

SEIKO CORPORATION 











TMK 02-00527 {5/11/2006 e701 1 HARRY POTTER (STYLIZED) TIME WARNER ENTERTAINMENT 





, 4£O = 
TMK 02-00528 {5/11/2006 9/25/2011 HARRY POTTER TIME WARNER ENTERTAINMENT 
7 co 
TMK 02-00529 [5/11/2006 10/9/2011 HARRY POTTER TIME WARNER ENTERTAINMENT 





ence —— _ = 
TMK 02-00530 |5/11/2006 5/15/2011 HARRY POTTER TIME WARNER ENTERTAINMENT 
co 
[Pauw oF AG 





4 
TMK 05-00603 [5/12/2006 {10/22/2012 [ESCADA 
TMK 05-00334 [5/12/2006 3/2/2014 CAZAL DESIGN PALM OPTICAL COMPANY INC. & 


EASTERN STATES EYEWEAR 


TMK 05-00207 [5/12/2006 |8/29/2015 | ONFIGURATION SINGLE COLOR MAROON |TROJAN BATTERY COMPANY 
13 | <ensnas MODELO, S.A. DE 








TMK 04-00607 [5/12/2006 11/3/2013 [CORONA EXTRA AND DESIGN & LA 5 
ERVEZA MAS FINA CV 

TMK 05-00004 [5/12/2006 8/15/2010 __|D (STYLIZED) a i 

TMK 05-00836 [5/12/2006 _|1/7/2013 DESIGN ONLY eon ESCADA AG _ 

TMK 04-00899 [5/12/2006 7/2013 |DESIGN ONLY (LEAPING COUGAR) PUMA AG RUDOLF DASSLER 

SPORT 

TMK 96-00401 15/12/2006 |2/7/2016 |INNER RIM OF LOCK NUT MACLEAN VEHICLE SYSTEMS, 

se J. : eta LLC. 

TMK 06-00663 [5/12/2006 5/25/2014 _|COCA-COLA THE COCA-COLA COMPANY 

TMK 06-00664 [5/12/2006 7/19/2015 |WOMAN WITH ARMS BEHIND HER LINDA K. PORLIER 

}LOOKING ABOVE A HORIZON AT A HEART 








_+— + JIN THE SKY 
TMK 06-00665 [5/12/2006 4/13/2014 |DRESSED TO DROOL 


+ 


IMPACT IMPORTS 

= 1 ; JINTERNATIONAL INC bi 
TMK 04-00599 [5/12/2006 [5/26/2012 [CORONA (STYLIZED) AND DESIGN CERVECERIA MODELO, S.A. DE 
os - pecans CV _ ee 
TMK 05-00895 i / od 008 |MEXx _|MEXX INTERNATIONAL B.V. 
TMK 00-003 /12/200€ 1/8/20 SEIKO 


SEIKO KABUSHIKI KAISHA D/B/A 
SEIKO CORPORATION 
eine esiietes =— nen — 7 aie ies alent 
TMK 00-00377 / é {2 } LASSALE SEIKO KABUSHIKI KAISHA D/B/A 

i | Pr IKO CORPOPRATION 























BUREAU OF CUSTOMS AND BORDER PROTECTION 





Recordation No. | Effective Date Name of Cop/Tmk/Tnam Owner Name 


TMK 00-00379 [5/12/2006 10/28/2007 {SEIKO KABUSHIKI KAISHA D/B/A |No 
SEIKO CORPORATION 








- tL 
« 00-00380 12/2006 2 SEIKO KABUSHIKI KAISHA D/B/A |No 
SEIKO CORPORATION 


00-00385 [5/12/2006 12/21/2006 t SEIKO KABUSHIKI KAISHA D/B/A 
SEIKO CORPORATION 


00-00386 5/12/2006 12/9/2007 JAZ (STYLIZED) SEIKO KABUSHIKI KAISHA D/B/A 
SEIKO CORPORATION 





> _ 
00-00388 [5/12/2006 12/8/2008 SEIKO KABUSHIKI KAISHA 
01-00504 5/12/2006 3/16/2011 }SEIKO KABUSHIKI KAISHA D/B/A 
SEIKO CORPORATION 











01-00505 5/12/2006 3/10/2011 IKO KABUSHIKI KAISHA D/B/A 
SEIKO CORPORATION 








02-00060 Py 12/2006 6/30/2011 SEIKO (STYLIZED LETTERING) 





5/12/2006 (21/2011 HARRY POTTER 





03-00109 15/12/2006 1/30/2016 KIOTI c D Ni 





02-00883 5712/2006 6/30/2012 TOYOTA TOYOTA JIDOSHA KABUSHIKI Nc 
ei5 } sas KAISHA 

TMK 02-01041 [5/12/2006 _|8/24/2012 _|DESIGN (ALLIGATOR) LACOSTE ALLIGATOR S.A No 
TMK 02-01069 [5/12/2006 _ [6/18/2012 _ [RUDY CHARACTER IMAGE WILLIAM H. COSBY, JR No 
TMK 02-01071 [5/12/2006 3/12/2012 __ |BUCKY CHARACTER IMAGE 
TMK 02-01074 [5/12/2006 _|6/18/2012 _ [DUMB DONALD CHARACTER IMAGE WILLIAM H. COSBY, JR No 
[TMK 02-01075 [5/12/2006 _[8/13/2012 [BILL CHARACTER IMAGE WILLIAM H. COSBY, JR Nc 
MUSH MOUTH CHARACTER IMAGE WILLIAM H. COSBY, JR No 
TMK 02-01073 _|5/12/2006 3/12/2012 _ |WEIRD HAROLD CHARACTER IMAGE LLIAM H. COSBY, JR [No 
TMK 03-00399 [5/12/2006 [4/3/2010 TOYOTA TOYOTA JIDOSHA KABUSHIKI No 


























TMK 03-00179 5/12/2006 11/26/2012 |RUSSELL CHARACTER IMAGE WI COSBY, JR [No 
TMK 03-00328 [5/12/2006 9/24/2015 ASIAN BEST BRAND & ELEPHANT DESIGN TEASTLAND FOOD CORPORATION jNc 





| 
§/12/2006 1/18/201 LORUS "(sei © KABUSHIKI KAISHA D/B/A [Nc 
SEI N 





12/2006 _ [12/16/2010 _]DESIGN (NAUTICA SAILBOAT) NAUTICA APPAREL, INC 
03-00231 [5/12/2006 1/23/20 NC AND DESIGN NAUTICA APPA\ 
05-00416 [5/12/2006 11/20/2011 [NICKEL & NICKEL JNICKEL & NICKEL VINEYARDS 





03-00846 |5/12/2006 22/2013 PUMA WITH LEAPING CAT DESIG MA AG RUDOLF D, 
} PORT 
03-00858 5/12/2006 9/16/2007 KRAZY GOSEI CO., LTD 
200€ 5/201 COACH }COACH SERVICES 
“i —y > 
TOYOTA “frovora MOTO 








DESIGN 





04-00526 /12/ 9/2 UNDER ARMOUR JUNDER ARMOUR, INC 
04-00897 5/12 1/6, NUALA P G RUDOLF DASSLER 
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Name of Copitmk/tam 


Recordation No. | Effective Date Ex jon 
Date 
MK 04-00601 5/12/2006 9/18/2011 CORONA AND DESIGN 
TMK 04-00603 [5/12/2006 3/31/2012 CORONA (STYLIZED) 
MK 04-00606 [5/12/2006 12/28/2006 |MODELO ESPECIAL 
MK 04-00608 [5/12/2006 CORONA EXTRA 
MK 04-00610 j5/12/2006 


11/23/2012 |NEGRA MODELO 





8/13/2006 


MK 04-00996 {5/12/2006 5/25/2014 MITCHELL & NESS 


TMK 04-01029 [5/12/2006 


11/8/2013 FORMSTRIP DESIGN 


Mk 05-00374 [5/12/2006 9/9/2013 TRUE RELIGION BRAND JEANS 


Owner Name 


V. 
v 


CERVECERIA MODELO, S.A. DE No 
NEW JERSEY BASKETBALL LLC No 


MITCHELL & NESS NOSTALGIA N 


io 
io 





MK 05-00677 {5/12/2006 


TMK 05-00883 {5/12/2006 


1/2/2010 


3/12/2015 FRY GUY 





11/28/2009 |FAR NIENTE 


MK 05-00415 5/12/2006 


MK 05-00893 __ [5/12/2006 2/19/2011 


TMK 05-00601 5/12/2006 1/14/2016 


MK 86-00044 [5/12/2006 8/20/2015 





CARTIER VENDOME & DESIGN 





5/12/2006 1/11/2010 





ICOP 06-00037 {5/12/2006 5/12/2026 GUARANA ANTARCTICA DIET LABEL 


5/12/2006 1/14/2012 PACIFICO AND DESIGN 





TMK 06-00666 [5/12/2006 9/8/2012 INDIANA HOOSIERS 


MCDONALD'S CORPORATION 


PACIFIC COAST FARM CREDIT 
RVICES, ACA 


TAKEDA PHARMACEUTICAL 
OMPANY LIMITED 
COMPANHIA DE BEBIDAS 


AMERICAS-AMBEV 
CERVECERIA MODELO, S.A. DE 


INDIANA UNIVERSITY RESEARCH |No 
AND TECHNOLOGY 
CORPORATION 





COOPER BRANDS INC 





M2 
5/12/2006 8/31/2015 _|MAMIYA SEKOR 
5/12/2006 12/2/2010 _[CHICLETS 
5/12/2006 5/10/2015 _ |STRANDLINK 


TMK 06-00669 {5/12/2006 ORION 


No 
MAMIYA AMERICA CORP Yes 
CADBURY ADAMS USA LLC No 
MACLEAN-FOGG COMPANY No 
DIRECTED ELECTRONICS INC No 





5/12/2006 WING WAH AND DESIGN 


WING WAH FOOD MANUFACTORY |No 








5/12/2006 11/8/2015 AMBER ROMANCE 


VICTORIA'S SECRET STORES 
BRAND MANAGEMENT, INC 





TMK 06-00661 5/12/2006 9/27/2015 WING WAH 1950 AND DESIGN 





5/12/2006 
TMK 06-00662 {5/12/2006 


9/6/2007 AUREUS 
11/29/2015 |WING WAH 1950 AND DESIGN 





5/12/2006 3/18/2016 TAMA AND DESIGN 





5/12/2006 


TMK 91-00042 [5/12/2006 7/28/2007 
TMK 90-00615 [5/12/2006 4/14/2007 


5/24/2008 RALPH LAUREN & SYMBOL 


RALPH LAUREN 


POLO RALPH LAUREN 
CORPORATION. 
POLO RALPH LAUREN 
CORPORATION 
COCA-COLA COMPANY 
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Recordation No. | Effective Date Expiration 


Date 


Name of Cop/Tmk/Tnm 


Owner Name 








5/12/2006 5/28/2015 


5/12/2006 4/2/2015 


TMK 91-00583 


TMK 92-00501 LEE KUM KEE 


MARS, INCORPORATED 
LEE KUM KEE COMPANY LIMITED 





MK 90-00614 COCA-COLA STYLIZED 
TMK 06-00387__ [5/13/2006 
[TMK 06-00670 [5/15/2006 12/17/2014 


COCA-COLA COMPANY 
CSSDF 
GOLDENMARS, INC 





COCA-COLA 


MK 06-00672 [5/16/2006 2/16/2013 





TRIDENT MARINE 


TMK 06-00673 {5/16/2006 8/17/2014 


TMK 06-00674 [5/16/2006 4/13/2014 TRIDENT AND SHIELD LOGO 





TMK 06-00675 {5/16/2006 2/10/2014 MISCELLANEOUS DESIGN (TRIDENT 


SHIELD AND DOLPHIN) 





TMK 06-00676 {5/16/2006 2/8/2015 CALL OF DUTY 





5/16/2006 12/23/2013 |GAMECUBE 


NINTENDO OF AMERICA INC 





5/16/2006 3/4/2016 


HOSINO GAKKI CO., LTD. 





5/17/2006 2/28/2010 PHASETRONICS 


TMK 96-00658 [5/17/2006 5/14/2016 PANAX RED GINSENG EXTRACTUM & 
b oe 
5/1 


MK 06-00679 {17/2006 12/18/2014 J|MISS ELAINE 


PHASETRONICS INC 
CHUNG INC., DBA SUPERIOR 


TRADING COMPANY 
MISS ELAINE INC 





TMK 03-00930 [5/17/2006 2/6/2016 ADVANTAGE 


TMK 05-00605 [5/17/2006 11/21/2016 


ORAL-B LABORATORIES 
ARIAT INTERNATIONAL INC 





DAVID DART 


KELLWOOD COMPANY 





TMK 06-00681 5/17/2006 3/24/2007 
COP 06-00038 {5/17/2006 


TETRIS 


11/29/2015 |GAZELLE 


TETRIS HOLDING, LLC 
FITNESS QUEST INC 





5/16/2026 
TMK 06-00680 [5/17/2006 
TMK 06-00682 [5/17/2006 1/17/2016 


BUILDERMT 


BUILDER MT. LLC 





TMK 06-00683 [5/17/2006 11/29/2015 |BUILDER MT MANAGEMENT TECHNOLOGY 


BUILDER MT. LLC 





TMK 06-00684 17/2006 6/8/2009 ARROWS FORMING A CIRCLE OR AN ARC 


PHASETRONICS, INC 





COP 06-00039 5/17/2006 5/9/2026 SOVEREIGN (ROYAL) ASSENT OF 


ATMAURIUM : GEODETIC SURVEY AND 


THE MAGNIFICENT 
PRINCE: KHABIR URIEL-BEY 








an 
TMK 06-00685 [5/17/2006 


MK 06-00686 [5/17/2006 


00687 [5/17/2006 


8/31/2014 


8/31/2009 PHASETRONICS 


9/12/2010 PHASETRONICS 


VIDA ENTERPRISE CORP 
PHASETRONICS INC 
PHASETRONICS, INC 





00040 5/17/2006 5/14/2026 NINTENDO DS 


NINTENDO OF AMERICA, 


INC 





96-00688 





[ 2006 46/8/2014. ‘|G 7 
5/22/2006 5/1/2010 CABALLITOS AND DESIGN 


5-00689 


ICOP 06-00045 22/2006 5/22/2026 |KIRBY: CANVAS CURSE 


COP 06-00042 5/22/2006 »/ 18/2026 


THE QIANGJIANG TIDE IN JONG GUO 
CHINA) 


ni ) OF AMERICA INC. & 


JHAL LABORATORY, IN: 
ILLAGE INDUSTRY CO., LTD 





COP 06-00043 22/2006 2/2026 |METROID PRIME 





NINTENDO OF AMERICA INC 





COP 06-00044 EF 72/2006 5/22/2026  |MARIO POWER TENNIS 


O OF AMERICA INC. & 


O. LTD 
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—, 


Recordation No. Effective Date “oar | ~~ Name of Copitmkitam Owner Name GM | 
MARIO PAR 


Date eens 
ICOP 06-00041 5/22/200 5/22/2026 ; 


TY 6 NINTENDO OF AMERICA IN 
1UDSON SOFT CO. LTD 
TMK 06-00690 _|5/22/2006 1 J15 __|QUIKSPEX JOHN C. RIVERA 
TMK 06-00691 _|5/22/2006 201 DAILY DOCTOR BRONNER 

06-00692 [5 10/27/2014 [HIDDEN VALLEY THE HV FO 
JCOMPANY 
SEIKO KAB 


























IMPACT IMPORTS 
I RN 























OACH AND LO 





TOYOTA 





151 DRAGE 








SPIVACK V 


} “Tec MONOGRAM IN 


YNOGRAM INAS 


























[SHAR 
=C MONOGRAM DESIGN 
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Recordation No. | Effective Date | Expiration Name of Cop/Tmk/Tnm GM 
Date Restricted 
DN-WESLEY Nc 


OMPANY 


COP 06-¢ 5 200 9/24/202€ STEPPINGSTONES 2 : AN INTERMEDIATE 


) L COURSE TEXT] JEAN 











00047 2 2 E > HOLDING, LLC 
00053 5/24/2006 ( + 


STANT MANUFACTURING 








SSON MOBILE 
NICATIONS AB 
OMPANY LTD 
A COMPANY, LLC 
OMPANY, LLC 
SRANT & SONS, INC 








SAFE SKIES 
DIAMONE 
AND NAME K 


PHARMACI 





+ 








tien 
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AGENCY INFORMATION COLLECTION ACTIVITIES: 
Petroleum Refineries in Foreign Trade Subzones 


AGENCY: Customs and Border Protection, Department of Home- 
land Security. 


ACTION: Proposed collection; comments requested. 


SUMMARY: Customs and Border Protection (CBP) of the Depart- 
ment of Homeland Security has submitted the following information 
collection request to the Office of Management and Budget (OMB) 
for review and approval in accordance with the Paperwork Reduc- 
tion Act of 1995: Petroleum Refineries in Foreign Trade. This is a 
proposed extension of an information collection that was previously 
approved. CBP is proposing that this information collection be ex- 
tended with a change to the burden hours. This document is pub- 
lished to obtain comments form the public and affected agencies. 
This proposed information collection was previously published in the 
Federal Register (71 FR 12383-12384) on March 10, 2006, allow- 
ing for a 60-day comment period. This notice allows for an additional 
30 days for public comments. This process is conducted in accor- 
dance with 5 CFR 1320.10. 


DATES: Written comments should be received on or before July 21, 
2006. 


ADDRESSES: Written comments and/or suggestions regarding 
the items contained in this notice, especially the estimated public 
burden and associated response time, should be directed to the Of- 
fice of Management and Budget Desk Officer at Nathan.Lesser@ 
omb.eop.gov. 


SUPPLEMENTARY INFORMATION: 


The Bureau of Customs and Border Protection (CBP) encourages 
the general public and affected Federal agencies to submit written 
comments and suggestions on proposed and/or continuing informa- 
tion collection requests pursuant to the Paperwork Reduction Act of 
1995 (Pub. L.104—13). Your comments should address one of the fol- 
lowing four points: 


(1) Evaluate whether the proposed collection of information is 
necessary for the Proper performance of the functions of the 
agency/component, including whether the information will 
have practical utility; 


Evaluate the accuracy of the agencies/components estimate 
of the burden of The proposed collection of information, in- 
cluding the validity of the methodology and assumptions 
used; 
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Enhance the quality, utility, and clarity of the information 
to be collected; and 


Minimize the burden of the collections of information on 
those who are to respond, including the use of appropriate 
automated, electronic, mechanical, or other technological 
collection techniques or other forms of information technol- 
ogy, e.g., permitting electronic submission of responses. 


Title: Petroleum Refineries in Foreign Trade Subzones 

OMB Number: 1651-0063 

Form Number: None 

Abstract: The Petroleum Refineries in Foreign Trade Subzones is 
a rule that amended the regulations by adding special procedures 
and requirements governing the operations of crude petroleum and 
refineries approved as foreign trade zones. 

Current Actions: This submission is to extend the expiration 
date with a change to the burden hours. 

Type of Review: Extension (with change) 

Affected Public: Business or other for-profit. 

Estimated Number of Respondents: 81 

Estimated Time Per Respondent: 1000 hours 

Estimated Total Annual Burden Hours: 81,000 

Estimated Total Annualized Cost on the Public: N/A 
If additional information is required contact: Tracey Denning, Bu- 
reau of Customs and Border Protection, 1300 Pennsylvania Avenue 
NW, Room 3.2.C, Washington, D.C. 20229, at 202-344-1429. 


Dated: June 15, 2006 
TRACEY DENNING, 
Agency Clearance Officer, 
Information Services Branch. 


Published in the Federal Register, June 21, 2006 (71 FR 35689)| 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, June 21, 2006, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


Harold M. Sez for SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


| RRR ee 
19 CFR PART 177 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO CLASSIFICATION OF A LEATHER 
CARD CASE WITH DETACHABLE MONEY CLIP 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of modification of a ruling letter and revocation of 
treatment relating to tariff classification of a leather card case with 
a detachable money clip with a built-in watch. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that the Bureau of Customs and Border Protection 
(“CBP”) is modifying a ruling letter pertaining to the tariff classifica- 
tion, under the Harmonized Tariff Schedule of the United States An- 
notated (HTSUSA), of a leather card case with a detachable money 
clip with a built-in watch and to revoke any treatment previously ac- 
corded by CBP to substantially identical transactions. Notice of the 
proposed action was published in the Customs Bulletin on March 29, 
2006. No comments were received in response to this notice. 


EFFECTIVE DATE: This modification and revocation is effective 
for merchandise entered or withdrawn from warehouse for consump- 
tion on or after September 3, 2006. 


FOR FURTHER INFORMATION CONTACT: Keith Rudich, Tar- 
iff Classification and Marking Branch, (202) 572-8782. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with CBP laws and regulations, the trade commu- 
nity needs to be clearly and completely informed of its legal obliga- 
tions. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under the CBP and related 
laws. In addition, both the trade and CBP share responsibility in 
carrying out import requirements. For example, under section 484 of 
the Tariff Act of 1930, as amended, (19 U.S.C. §1484) the importer of 
record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information nec- 
essary to enable CBP to properly assess duties, collect accurate sta- 
tistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on March 29, 2006, in the Customs Bulletin Vol. 40, No. 14, 
proposing to modify NY K89720, dated October 1, 2004. This ruling 
pertained to the tariff classification of a leather card case with a de- 
tachable money clip with a built-in watch. No comments were re- 
ceived in response to this notice. 

As stated in the proposed notice, this modification will cover any 
rulings on this merchandise which may exist but have not been spe- 
cifically identified. Any party who has received an interpretive rul- 
ing or decision (i.e., ruling letter, internal advice memorandum or de- 
cision or protest review decision) on the merchandise subject to this 
notice, should have advised CBP during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved in substantially identical 
transactions should have advised CBP during this notice period. An 
importer’s failure to advise CBP of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise is- 
sues of reasonable care on the part of the importer or their agents for 
importations of merchandise subsequent to the effective date of this 
final notice. 
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In NY K89720, dated October 1, 2004, CBP found that a leather 
card case with a detachable money clip with a built-in watch was not 
a composite good and, therefore, the leather card case must be classi- 
fied separately from the money clip with built-in watch. 

CBP has reviewed the matter and determined that the correct 
classification of the leather card case with a detachable money clip 
with a built-in watch is as a General Rule of Interpretation (““GRI”) 
3(b) set in heading 4202, specifically subheading 4202.31.6000, 
HTSUSA, which provides for “Trunks, suitcases, vanity cases, atta- 
che cases, briefcases, school satchels, spectacle cases, binocular 
cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, insulated food or beverage 
bags, toiletry bags, knapsacks and backpacks, handbags, shopping 
bags, wallets, purses, map cases, cigarette cases, tobacco pouches, 
tool bags, sports bags, bottle cases, jewelry boxes, powder cases, cut- 
lery cases and similar containers, of leather or of composition 
leather, of sheeting of plastics, of textile materials, of vulcanized fi- 
ber or of paperboard, or wholly or mainly covered with such materi- 
als or with paper: Articles of a kind normally carried in the pocket or 
in the handbag: With outer surface of leather, of composition leather 
or of patent leather: Other.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is modifying NY K89720, 
and any other ruling not specifically identified, to reflect the proper 


classification of the merchandise pursuant to the analysis set forth 
in Headquarters Ruling Letter (HQ) 967392, attached to this docu- 
ment. Additionally, pursuant to 19 U.S.C. 1625(c)(2), CBP is revok- 
ing any treatment previously accorded by CBP to substantially iden- 
tical transactions. 


Dated: June 16, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachment 
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DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967392 
June 16, 2006 
CLA-2 RR:CTF:TCM 967392 KBR 
CATEGORY: Classification 
TARIFF NO.: 4202.31.6000 
Mr. ROLANDO E. PORTAL 
ABC DISTRIBUTING, LLC 
P.O. Box 611210 
No. Miami, FL 33261-1210 


RE: Reconsideration of NY K89720; Leather Card Case and Steel Money 
Clip with Watch 
DEAR MR. PORTAL: 

This is in reference to your letter of October 20, 2004, requesting reconsid- 
eration of New York Ruling Letter (NY) K89720, issued to you by the Cus- 
toms and Border Protection (“CBP”) National Commodity Specialist Divi- 
sion, on October 1, 2004, concerning the classification of a “Buxton®” leather 
card case and steel money clip with a built-in quartz watch, style 284533, 
under the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). A sample was submitted for our review. We have reviewed NY 
K89720 and have determined that the classification determination is incor- 
rect. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057), a notice was published on March 29, 2006, in Vol. 40, No. 14 of 
the Customs Bulletin, proposing to modify NY K89720. No comments were 
received in response to this notice. 

FACTS: 

NY K89720 concerns a cowhide leather card case which has a removable 

metal money clip. The money clip has a built-in quartz watch. The card case 


? 


measures approximately 3 %4 inches by 3 inches. The card case has three 


pockets. Two large pockets can be used for holding business cards, credit 


cards or paper currency. One of the large pockets is faced with clear plastic 
so that a business card can be displayed. The clear plastic has a cut out de- 
signed to permit easy dispensing of business cards. The third pocket is 
smaller and is intended for the metal money clip/watch to slide in to attach 
to the leather card case. The money clip/watch is easily removed and may be 
used separately from the leather card case. The money clip/watch is de- 
signed with a hinged top containing the watch and is made wholly of the 
same metal finish. In your request for reconsideration you state that the 
quartz watch has a mechanical movement containing no jewels. 

In NY K89720, it was determined that the leather card case with detach- 
able money clip/watch was not a composite article and the two components 
must be individually classified. The leather card case was classifiable as 
“lalrticles of a kind normally carried in the pocket or in the handbag: [wlith 
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outer surface of leather, of composition leather or patent leather: [o]ther” un- 
der subheading 4202.31.6000, HTSUSA. The money clip/watch was not clas- 
sified because there was insufficient information provided concerning the 
type of movement incorporated in the watch and how many jewels were in 
the watch movement. 


ISSUE: 
What is the proper classification of the subject leather card case with de- 
tachable money clip with a built-in watch under the HTSUSA? 


LAW AND ANALYSIS: 

Merchandise is classifiable under the HTSUSA in accordance with the 
General Rules of Interpretation (GRIs). The systematic detail of the 
HTSUSA is such that virtually all goods are classified by application of GRI 
1, that is, according to the terms of the headings of the tariff schedule and 
any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do 
not otherwise require, the remaining GRIs may then be applied. 

In interpreting the headings and subheadings, CBP looks to the Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN). 
Although not legally binding, they provide a commentary on the scope of 
each heading of the HTSUS. It is CBP’s practice to follow, whenever pos- 
sible, the terms of the ENs when interpreting the HTSUSA. See T.D. 89-80, 
54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUSA provisions under consideration are as follows: 

4202 Trunks, suitcases, vanity cases, attache cases, briefcases, 
school satchels, spectacle cases, binocular cases, camera 
cases, musical instrument cases, gun cases, holsters and 
similar containers; traveling bags, insulated food or bever- 
age bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette 
cases, tobacco pouches, tool bags, sports bags, bottle cases, 
jewelry boxes, powder cases, cutlery cases and similar con- 
tainers, of leather or of composition leather, of sheeting of 
plastics, of textile materials, of vulcanized fiber or of paper- 
board, or wholly or mainly covered with such materials or 
with paper: 


Articles of a kind normally carried in the pocket or in 
the handbag: 


4202.31 With outer surface of leather, of composition leather 
or of patent leather: 


4202.31.6000 Other 


9102 Wrist watches, pocket watches and other watches, includ- 
ing stop watches, other than those of heading 9101: 


Other: 
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9102.91 Electrically operated: 


Other: 


9102.91.4000 Having no jewels or only one jewel in the move- 
ment. 


Initially we note that instant article is comprised of a leather card case 
and a metal money clip with a built-in watch. The money clip with a built-in 
watch is a composite good. Because the item is a composite good, we turn to 
GRI 3(b) which states that when goods are prima facie classifiable under 
two or more headings, classification shall be effected as follows: 


(b) Mixtures, composite goods consisting of different materials or made 
up of different components, and goods put up in sets for retail sale, 
which cannot be classified by reference to 3(a), shall be classified as if 
they consisted of the material or component which gives them their es- 
sential character, insofar as this criterion is applicable. 


EN (IX) for GRI 3(b), explains what a composite good is, stating: 
I § g 


For the purposes of this Rule, composite goods made up of different com- 
ponents shall be taken to mean not only those in which the components 
are attached to each other to form a practically inseparable whole but 
also those with separable components, provided these components are 
adapted one to the other and are mutually complementary and that to- 
gether they form a whole which would not normally be offered for sale 
in separate parts. 


Here the money clip of base metal of heading 7326 and watch of heading 
9102 are permanently attached, thereby qualifying as a composite good. 

Under EN (VII) for GRI 3(b), goods are to be classified as if they consisted 
of the material or component which gives them their essential character, in- 
sofar as this criterion is applicable. 

Under EN (VIII) for GRI 3(b), the factor which determines essential char- 
acter will vary as between different kinds of goods. It may, for example, be 
determined by the nature of the material or component, its bulk, quantity, 
weight or value, or by the role of a constituent material in relation to the use 
of the goods. 

In the instant case, the money clip component is simply a bent piece of 
metal. The watch component is the more complex, heavy, and valuable com- 
ponent. Therefore, the essential character of the money clip with built-in 
watch is determined by the watch component, and, as considered individu- 
ally, is classifiable in heading 9102, specifically subheading 9102.91.4000, 
HTSUSA. See NY H83146 (July 18, 2001). 

Next we will address the full article, the leather card case and detachable 
money clip/watch. The money clip/watch may be detached and used sepa- 
rately from the leather card case. The leather card case and money clip do 
not constitute a composite good. The components form a whole which would 
normally be offered for sale in separate parts. 

However, the leather card case with detachable money clip/watch does 
qualify as a set put up for retail sale under GRI 3(b). EN (X) for GRI 3(b) 
states: 
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For purposes of this Rule, the term “goods put up in sets for retail sale” 
shall be taken to mean goods which: 

(a) consist of at least two different articles which are, prima facie, clas- 

sifiable in different headings. Therefore, for example, six fondue 

forks cannot be regarded as a set within the meaning of this Rule; 


(b) consist of products or articles put up together to meet a particular 
need or carry out a specific activity; and 


(c) are put up in a manner suitable for sale directly to users without re- 
packing (e.g. in boxes or cases or on boards). 


In this instance, the leather card case is classifiable in heading 4202, 
HTSUSA, and the money clip/watch, as discussed above, is classifiable in 
heading 9102, HTSUSA, satisfying the first criteria. The leather card case 
and money clip/watch are manufactured so that the money clip may be at- 
tached to the leather card case and used together for the purpose of holding 
and protecting money, identification, credit cards, and business cards. The 
article is packaged for sale directly to the public. Therefore, the leather card 
case and money clip/watch qualifies as a set pursuant to GRI 3(b). See HQ 
967257 (April 14, 2005)(involving a detachable brooch attached to a bracelet 
determined to be a GRI 3(b) set) and HQ 085577 (January 10, 1990)(deter- 
mining that audio components are not a GRI 3(b) composite good but are a 
GRI 3 (b) set). 

As discussed above for composite good analysis of the money clip/watch 
component, GRI 3(b) states that sets are to be classified as if they consisted 
of the material or component which gives them their essential character, in- 
sofar as this criterion is applicable. We, therefore, look at the EN (VIII) to 
GRI 3(b) factors for the set. The bulk of the set is provided by the leather 
card case. The money clip/watch attaches to the leather card case. The role 
of the card case is to secure valuables for carrying in the pocket. The money 
clip/watch functions in conjunction with the back of the card case. Therefore, 
the essential character of the leather card case and money clip/watch set is 
determined by the leather card case. See PD D84031 (October 30, 1998) and 
NY F85304 (April 14, 2000)(both finding a card case with attached money 
clip is classified in heading 4202). See, e.g., NY G80633 (August 23, 2000) (a 
handbag, coin purse and key fob classified in heading 4202, HTSUSA, as a 
GRI 3(b) set), and HQ 965103 (September 12, 2002)(finding that a vanity 
bag, tri-fold wallet and key fob are classified in heading 4202 as a GRI 3(b) 
set intended to transport the user’s personal articles). But c.f., NY J88597 
(September 22, 2003)(finding two of six samples not to be a GRI 3(b) set: a 
belt bag with key fob and identification card holder; and a checkbook wallet 
with a mirror/photo holder and split metal ring), and HQ 964242 (February 
8, 2001)(a trinket box found not to be a GRI 3(b) set with a lipstick case and 
a cosmetic bag). 

Therefore, pursuant to GRI 3(b), the leather card case with money clip/ 
watch is classifiable under subheading 4202, specifically subheading 
4202.31.6000, HTSUSA, which provides for: “Trunks, suitcases, vanity 
cases, attache cases, briefcases, school satchels, spectacle cases, binocular 
cases, camera cases, musical instrument cases, gun cases, holsters and simi- 
lar containers; traveling bags, insulated food or beverage bags, toiletry bags, 
knapsacks and backpacks, handbags, shopping bags, wallets, purses, map 
cases, cigarette cases, tobacco pouches, tool bags, sports bags, bottle cases, 
jewelry boxes, powder cases, cutlery cases and similar containers, of leather 
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or of composition leather, of sheeting of plastics, of textile materials, of vul- 
canized fiber or of paperboard, or wholly or mainly covered with such mate- 
rials or with paper: Articles of a kind normally carried in the pocket or in the 
handbag: With outer surface of leather, of composition leather or of patent 
leather: Other.” 


HOLDING: 

Pursuant to GRI 3(b), the leather card case with money clip/watch is clas- 
sifiable under heading 4202, specifically subheading 4202.31.6000, 
HTSUSA, which provides for: “Trunks, suitcases, vanity cases, attache 
cases, briefcases, school satchels, spectacle cases, binocular cases, camera 
cases, musical instrument cases, gun cases, holsters and similar containers; 
traveling bags, insulated food or beverage bags, toiletry bags, knapsacks and 
backpacks, handbags, shopping bags, wallets, purses, map cases, cigarette 
cases, tobacco pouches, tool bags, sports bags, bottle cases, jewelry boxes, 
powder cases, cutlery cases and similar containers, of leather or of composi- 
tion leather, of sheeting of plastics, of textile materials, of vulcanized fiber or 
of paperboard, or wholly or mainly covered with such materials or with pa- 
per: Articles of a kind normally carried in the pocket or in the handbag: With 
outer surface of leather, of composition leather or of patent leather: Other.” 
The 2006 column one, general rate of duty rate is 8% ad valorum. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUSA and the accompanying duty rates are 
provided on the World Wide Web at www.usitc.gou/tata/hts. 

EFFECT ON OTHER RULINGS: 

NY K889720, dated October 1, 2004, is MODIFIED. In accordance with 
19 U.S.C. §1625(c), this ruling will become effective sixty (60) days after 
publication in the Customs Bulletin. 





Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


IC 
19 CFR PART 177 


PROPOSED MODIFICATION OF ONE RULING LETTER 
AND REVOCATION OF TREATMENT RELATING TO THE 
CLASSIFICATION OF A CERTAIN LASER DISTANCE 
METER 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 

ACTION: Notice of proposed modification of one ruling letter and 
revocation of treatment relating to the classification of a certain la- 
ser distance meter. 

SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
§1625(c)), as amended by section 623 of Title VI (Customs Modern- 
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ization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103—182,107 Stat. 2057), this notice advises inter- 
ested parties that U.S. Customs and Border Protection (CBP) in- 
tends to modify one ruling letter relating to the tariff classification, 
under the Harmonized Tariff Schedule of the United States 
(HTSUS), of a certain laser distance meter. Similarly, CBP proposes 
to revoke any treatment previously accorded by it to substantially 
identical transactions. Comments are invited on the correctness of 
the intended actions. 


DATE: Comments must be received on or before August 4, 2006. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations and Rulings, Attention: 
Trade and Commercial Regulations Branch, 1300 Pennsylvania Av- 
enue, N.W., Mint Annex, Washington, D.C. 20229. Submitted com- 
ments may be inspected at U.S. Customs and Border Protection, 799 
9th Street, N.W., Washington, D.C., during regular business hours. 
Arrangements to inspect submitted comments should be made in ad- 
vance by calling Joseph Clark, Trade and Commercial Regulations 
Branch, at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: Heather K. Pinnock, 
Tariff Classification and Marking Branch, at (202) 572-8828. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization) of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”) became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are informed compliance and shared responsibility. 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. §1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
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accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
§1625(c)(1)), as amended by section 623 of Title VI, this notice ad- 
vises interested parties that CBP intends to modify one ruling letter 
relating to the tariff classification of a certain laser distance meter. 
Although in this notice CBP is specifically referring to the modifica- 
tion of New York Ruling Letter (NY) B87809, dated July 28, 1997 
(Attachment A), this notice covers any rulings on this merchandise 
which may exist but have not been specifically identified. CBP has 
undertaken reasonable efforts to search existing databases for rul- 
ings in addition to the rulings identified above. No further rulings 
have been found. Any party who has received an interpretive ruling 
or decision (i.e., ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this 
notice should adv:se CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. §1625 (c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment previously accorded by CBP to sub- 
stantially identical transactions. Any person involved with substan- 
tially identical transactions should advise CBP during this notice 
period. An importer’s failure to advise CBP of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective 
date of the final decision on this notice. 

In NY B87809, CBP classified a laser distance meter in subhead- 
ing 9017.80.0000, HTSUS, which provides for, inter alia: “instru- 
ments for measuring length, for use in the hand (for example, rods 
and tapes, micrometers, calipers), not specified or included else- 
where in this chapter; parts and accessories thereof: Other instru- 
ments.” Based on our recent review of NY B87809, we have deter- 
mined that the tariff classification set forth for the laser distance 
meter is incorrect. It is now CBP’s position that the proper tariff 
classification is subheading 9015.10.4000, HTSUS, which provides 
for, inter alia: “rangefinders: parts and accessories thereof: 
Rangefinders: Electrical.” 

Pursuant to 19 U.S.C. §1625(c)(1), CBP intends to revoke NY 
B87809 and any other ruling not specifically identified that is con- 
trary to the determination set forth in this notice to reflect the 
proper tariff classification of the merchandise pursuant to the analy- 
sis set forth in proposed Headquarters Ruling Letters (HQ) 968222 
(Attachment B). Additionally, pursuant to 19 U.S.C. §1625(c)(2), 
CBP intends to revoke any treatment previously accorded by CBP to 
substantially identical transactions that are contrary to the determi- 
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nation set forth in this notice. Before taking this action, consider- 
ation will be given to any written comments timely received. 


DATED: June 16, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


(III IES 1 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY B87809 
July 28, 1997 
CLA-—2-84:RR:NC:1:110 
CATEGORY: Classification 
TARIFF NO.: 8471.30.0000; 9017.80.0000; 8524.91.0030 
Ms. NANCY RIDEALGH 
RACAL TECHNOLOGIES, LTD. 
4 Lansing Square, Suite 113 
North York, Ontario M2J 5A2 


RE: The tariff classification of components for a CAD Surveyor System from 
Canada, Japan, and Switzerland. 


DEAR Ms. RIDEALGH: 

In your letter dated July 21, 1997, you requested a tariff classification rul- 
ing. 

The merchandise under consideration involves components of the CAD 
Surveyor System which is basically a portable system capable of producing 
fully layered “as is” CAD drawings in the field. The components include 
CAD Surveyor software, a Fujitsu-Stylistic 1000 mobile processor unit, and 
a Leica Disto hand-held laser meter. 

The CAD Surveyor software is Windows 95 based software that will be on 
3.5” disks. It is used to create fully layered drawings complete with every at- 
tribute important to a project, accurately positioned and described. It is 
loaded onto the Fujitsu-Stylistic 1000 pen based tabled PC, although it can 
also run fully featured on a portable or desktop computer to complement any 
CAD application. This software does not have the ability to reproduce sound 
or image. 

The Fujitsu-Stylistic 1000 is a PC tablet type of processor unit that is 
powered by an Intel 486 DX2-50 microprocessor with 32-bit power. This mo- 
bile computer incorporates a Windows 95 operating system, incorporates an 
8” DSTN color LCD display, 512KB Flash ROM memory, and 8 MB DRAM 
standard memory. It weighs approximately 3.5 pounds, and has standard in- 
terfaces for printers, CD-ROMS, modems, bar code wands, and other periph- 
erals. It was specifically designed for mobile applications requiring graphi- 
cal information such as maps, blue print drawings, medical diagnostics and 
more. It is however fully capable of being used for typical office related data 
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processing functions such as word processing or spreadsheets. Noting Legal 
Note 5 (A) to Chapter 84 of the HTS, this device would meet the definition of 
a digital processing unit. 

The Leica Disto is a hand-held laser meter used to measure lengths, 
widths and heights at distances of up to 30 meters without using a reflector. 
The user uses the visible laser beam to target the object without touching it. 
At the press of a key, the Disto calculates the distance to the laser target 
point and displays the result digitally, to the millimeter. The device has a 
LCD display, full icon touchpad, and a built-in NiCd battery which provides 
approximately 400 measurements. It has a laser diode light source, weighs 
approximately 1 3/4 pounds, does not incorporate optical elements, and is 
primarily used at construction sites and for other field measurement work. 
It is sold as an option device to the CAD Surveyor system and therefore may 
not be marketed or imported with every CAD Surveyor system. 

The components of this system would not meet the definition of goods put 
up in sets for retail sale, noting GRI-3 (b). Noting Legal Note 6 to Chapter 
85 of the HTS, the software has to be separately classified. 

The applicable subheading for the CAD Surveyor software disks will be 
8524.91.0030, Harmonized Tariff Schedule of the United States (HTS), 
which provides for other recorded media, prepackaged software for ADP ma- 
chines, of a kind sold at retail. The rate of duty will be 2.6 cents per square 
meter of recording surface. 

The applicable subheading for the Fujitsu-Stylistic 1000 computer will be 
8471.30.0000, HTS, which provides for portable digital automatic data pro- 
cessing machines, weighing not more than 10 kg, consisting of at least a cen- 
tral processing unit, a keyboard and a display. The rate of duty will be 2 per- 
cent ad valorem. 

The applicable subheading for the Leica Disto laser meter will be 
9017.80.0000, HTS, which provides for other instruments for measuring 
length, for use in the hand, not specified or included elsewhere in this chap- 
ter. The rate of duty will be 5.3 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist Art Brodbeck at 212-466-5490. 


ROBERT B. SWIERUPSKI, 
Chief, Metals & Machinery Branch, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 968222 
CLA-2 RR:CTF:TCM 968222 HkP 
CATEGORY: Classification 
TARIFF NO.: 9015.10.4000 
Ms. NANCY RIDEALGH 
RASCAL TECHNOLOGIES, INC. 
4 Lansing Square 
Suite 113 North York 
Ontario M2J 5A2 
Canada 


RE: Modification of NY B87809; Leica DISTO laser distance meter 


DEAR MS. RIDEALGH: 

This is in reference to New York Ruling (“NY”) B87809, issued to you on 
July 28, 1997, in which the United States Customs Service (now, U.S. Cus- 
toms and Border Protection (“CBP”)) classified the Leica DISTO laser dis- 
tance meter (“DISTO”) under subheading 9017.80.0000 of the Harmonized 
Tariff Schedule of the United States (“HTSUS”). We have reviewed NY 
B87809 and found the classification of the DISTO meter to be erroneous. 
This letter sets forth the correct classification. 


FACTS: 
NY B87809 described the subject merchandise as follows: 


The Leica Disto is a hand-held laser meter used to measure lengths, 
widths and heights at distances of up to 30 meters without using a re- 
flector. The user uses the visible laser beam to target an object without 
touching it. At the press of a key, the Disto calculates the distance to the 
laser target point and displays the result digitally, to the millimeter. 
The device has a LCD display, full icon touchpad, and a built-in NiCd 
battery which provides approximately 400 measurements. It has a laser 
diode light source and weighs approximately 1 *4 pounds... and is pri- 
marily used at construction sites and for other field measurement work. 


CBP also described the DISTO as not incorporating optical elements. 
Based on this description, CBP classified the DISTO laser meter in subhead- 
ing 9017.80.0000, HTS (now, HTSUS), which provides for other instruments 
for measuring length, for use in the hand, not specified or included else- 
where in chapter 90. 

CBP has recently learned that the DISTO meter does incorporate optical 
elements. Specifically, the DISTO product data sheet states, inter alia, that 
the DISTO receivers “convert the optical signals into electronic signals and 
the analog-digital-converters of the micro controller convert them into digi- 
tal signals.” We have also recently learned that the DISTO meter may be 
commercially described as a rangefinder. It is now CBP’s position that the 
subject merchandise was incorrectly described and classified in NY B87809. 
ISSUE: 

Whether the DISTO meter is properly classified in subheading 
9015.10.4000, HTSUS, which provides for electrical rangefinders, or, in sub- 
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heading 9017.80.0000, HTSUS, which provides for, inter alia, other instru- 
ments for measuring length, for use in the hand, not specified or included 
elsewhere in chapter 90, HTSUS. 


LAW AND ANALYSIS: 

Classification under the HTSUS is made in accordance with the General 
Rules of Interpretation (GRIs). GRI 1 provides that the classification of 
goods shall be determined according to the terms of the headings of the tar- 
iff schedule and any relative section or chapter notes. In the event that the 
goods cannot be classified solely on the basis of GRI 1, and if the headings 
and legal notes do not otherwise require, the remaining GRIs 2 through 6 
may then be applied in order. 

The HTSUS provisions under consideration are as follows: 

9015 Surveying (including photogrammetrical surveying) 
hydrographic, oceanographic, hydrological, meteorological 
or geophysical instruments and appliances, excluding com- 
passes; rangefinder; parts and accessories thereof: 


9015.10 Rangefinders: 
9015.10.4000 Electrical 


9017 Drawing, marking-out or mathematical calculating instru- 
ments ...; instruments for measuring length, for use in the 
hand ..., not specified or included elsewhere in this chap- 


9017.80.0000 Other instruments 


Heading 9015, HTSUS, provides for rangefinders. Merriam-Webster 
Online dictionary (www.webster.com) defines a rangefinder as, inter alia, “a 
surveying instrument (as a transit) for determining quickly the distances, 
bearings, and elevations of distant objects.” 

The Harmonized Commodity Description and Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the HTSUS. While not 
legally binding nor dispositive, the ENs provide a commentary on the scope 
of each heading of the HTSUS and are generally indicative of the proper in- 
terpretation of these headings. See T.D. 89-80. EN 90.15 explains that 
“rangefinders” as specified in heading 9015, HTSUS, “covers all types of op- 
tical or opto-electronic rangefinders for determining the distance between 
the instrument and a given object”. However, ENs cannot limit the scope of 
legal text, such as a tariff heading. We find, therefore, that rangefinders of 
all types, whether or not optical or opto-electronic, are provided for in head- 
ing 9015, HTSUS. 

The DISTO product data sheet states: 


The distance measurement with the DISTO is based in the phase mea- 
surement principle. The laser diode emits light pulses that have defined 
wavelengths and pulse repetition frequency. Due to the runtime differ- 
ence between the internal reference path and the external measure- 
ment path, the light pulses that reflect on the target experience a phase 
shift in relation to the light pulses received through the internal refer- 
ence path. The phase difference between the two signals is proportional 
to the distance between the instrument and the target. 
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The receivers convert the optical signals into electronic signals and the 
analog-digital-converters of the micro controller convert them into digi- 
tal signals. The micro controller calculates the phase difference between 
the reference signal and the measurement signal. 


Based on the foregoing, we find that the DISTO meter was incorrectly de- 
scribed in NY B87809 because it does include optical elements. 

We also find that because the DISTO meter is an instrument used for 
measuring distances, bearings and elevations of distant objects, it is specifi- 
cally provided for in heading 9015, HTSUS, as a “rangefinder”. This is true 
whether or not the DISTO meter incorporates optical elements. 

Heading 9017, HTSUS, provides for hand-held instruments for measuring 
length and indicates that these articles may only be classified in this head- 
ing if not specified or included elsewhere in chapter 90, HTSUS. EN 
90.17(D) indicates that these instruments include micrometers, calipers, 
gauges, comparators (dial type), measuring rods, divided scales, and map 
measurers, and are used to measure “dimensions such as diameters, depths, 
thicknesses and heights which are indicated as a unit of length (e.g. millime- 
ters).” Accordingly, because the DISTO meter is specifically provided for in 
heading 9015, HTSUS, it is precluded from classification in heading 9017, 
HTSUS. 

Additional U.S. Note 2 to Chapter 90, HTSUS, provides: 

For the purposes of this chapter, the term “electrical” when used in ref- 
erence to instruments, appliances, apparatus and machines, refers to 
those articles the operation of which depends on an electrical phenom- 
enon which varies according to the factor to be ascertained. 


We find that the “phase measurement principle” described above meets 
the definition of “electrical” for the purposes of chapter 90, HTSUS. Accord- 


ingly, we find that the DISTO meter is properly classified in subheading 
9015.10.4000, HTSUS. 


HOLDING: 

By application of GRI 1, the Leica DISTO laser distance meter is classified 
in heading 9015, HTSUS, and is specifically provided for in subheading 
9015.10.4000, HTSUS, which provides for: “Surveying (including 
photogrammetrical surveying) hydrographic, oceanographic, hydrological, 
meteorological or geophysical instruments and appliances, excluding com- 
passes; rangefinder; parts and accessories thereof: Rangefinders: Electrical.” 
EFFECT ON OTHER RULINGS: 

NY B87809, dated July 28, 1997, is modified with respect to the classifica- 
tion of the Leica DISTO meter. The tariff classification of the other items de- 
scribed in NY B87809 is unchanged. 


MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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Decisions of the United States 
Court of International Trade 


Slip Op. 06-90 


UNITED STATES, Plaintiff, v. NATIONAL SEMICONDUCTOR CORPORA- 
TION, Defendant. 


Before: MUSGRAVE, JUDGE 
Court No. 03—00223 


[Compensatory interest awarded to the plaintiff and “interest only” penalty of 
$10,000.00 adjudged against the defendant. | 


Decided: June 16, 2006 


Peter D. Keisler, Assistant Attorney General; David M. Cohen, Director, Patricia M. 
McCarthy, Assistant Director, Civil Division, Commercial Litigation Branch, United 
States Department of Justice (Stephen C. Tosini, Elizabeth A. Holt), and Office of the 
Chief Counsel, U.S. Customs and Border Protection (Martha Toy Wong), of counsel, 
for the plaintiff. 

Horton, Whiteley & Cooper (Robert Scott Whiteley and Michael J. Horton), for the 
defendant 


OPINION 


As briefly described in a previous opinion on this matter, United 
States v. National Semiconductor Corp., Slip Op. 05-9 (USCIT Jan. 
26, 2005), familiarity with which is presumed, the defendant NSC 
conducted an extensive customs compliance review and discovered 
two groups of integrated circuit assemblies, microassemblies and 
parts thereof that had been imported under cover of numerous erro- 
neous customs entries declaring incorrect classifications, inaccu- 
rately stated values for certain U.S.-origin components, and im- 
proper declarations with respect to certain asserts that should have 
been included as additions to the transaction value of the importa- 
tions. 

The first group of erroneous entries pertained to importations be- 
tween January 29, 1993 and September 30, 1998 through various 
ports. See P.’s Ex. 1. The errors were discovered as part of a broader 
program NSC undertook to review the company’s customs compli- 
ance, with the assistance of an outside consultant hired for the pur- 
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pose, in light of a change in NSC’s customs director. See id.; Tr. at 
77-85, 97. The second group of erroneous entries pertained to impor- 
tations between March 3, 1995 and May 28, 2000 through the port of 
San Francisco, California. See P.’s Ex. 3. These errors were discov- 
ered by an NSC employee as a result of his own investigation into a 
question posed by one of NSC’s customs brokers as to whether the 
value of all assists had been included in the value of the commercial 
invoices. See id; Tr. at 84—85. 

None of the entries resulted in loss of duties to the United States 
but did result in underpayment of merchandise processing fees 
(“MPFs”). NSC voluntarily disclosed each matter to the U.S. Cus- 
toms and Border Protection (“Customs” or “USCBP”) by letters dated 
November 13, 1998 and March 3, 2000, respectively, and ultimately 
tendered the underpaid MPFs as calculated by Customs. See P.’s 
Exs. 1-5. Customs accepted each tender, but deemed that negligent 
violations of section 1592(a) were involved with each entry. Had Cus- 
toms itself discovered the entry irregularities, the maximum penalty 
might have been the lesser of the domestic value of the merchandise 
or twice the loss of “fees of which the United States is or may be de- 
prived.” 19 U.S.C. § 1592(c)(3).' See 19 U.S.C. § 1592(a); 19 C.F.R. 
§ 162.73(a)(3). As it happened, because disclosure had been volun- 
tary, the maximum statutory penalty that Customs could pursue 
was the interest, from the date of liquidation, on the amount of the 
fees of which the United States had been deprived. See 19 U.S.C. 
§ 1592(c)(4); 19 C.F.R. § 162.73(b)(2). 

Customs therefore issued penalty notices to NSC on February 15, 
2001 and assessed the maximum amount of interest allowed by law 
that had accrued on each entry since the date of liquidation to the 
dates of its earlier pre-penalty notices. See 19 U.S.C. § 1592(c)(4). 
NSC objected, taking the position that it should not be assessed a 
“maximum” penalty for acting responsibly by voluntarily reporting 
the problems that it had discovered on its own initiative. The gov- 
ernment then brought suit for violations of 19 U.S.C. § 1592(a). 
NSC’s answer averred that its conduct had been ordinary negligence 
and denied that it should have to pay a “maximum” penalty, if any. 
NSC further pointed out that the statute of limitations, once oper- 
able, would have cut off any action by Customs as to relevant en- 
tries. After the parties’ cross-motions for summary judgment were 
denied in Slip Op. 05-9, the parties arranged for trial in San Fran- 
cisco beginning January 10, 2006, and completion of post-trial brief- 
ing on March 3, 2006. 


1Tt is also an open question whether under such circumstances Customs would have con- 
sidered the matter deserving of a customs duty penalty. Cf. Carnival Cruise Lines, 404 F.3d 
1312 (Fed. Cir. 2005) ($322,311 in underpayments of MPF discovered as a result of a Cus- 
toms audit for period April 1, 1987, and December 31, 1991; no indication that matter re- 
sulted in penalty). 
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The government continues to argue that full award of the maxi- 
mum amount of interest is necessary because NSC has had the theo- 
retical equivalent of an “interest-free loan” from the government dur- 
ing the period in question and has therefor obtained a theoretical 
advantage over competitors who did not make unlawful, negligent 
customs entries, and it also argues that the circumstances before the 
Court are not extraordinary and do not justify mitigation. NSC con- 
tinues to oppose imposition of any penalty, let alone the maximum 
penalty. 

The Court concludes, after trial in San Francisco and after consid- 
eration of such factors as appeared relevant to the instant situation, 
that a lesser penalty for the harm inflicted of $10,000.00 of interest, 
calculated in accordance with subsection 1592(c)(4) from the original 
date of liquidation to the date of demand by Customs from NSC, is 
appropriate punishment for NSC’s negligence. The Court reaches 
these conclusions for the following reasons. 

The factors previously identified as relevant to a determination of 
the appropriate amount of penalty for a violation of section 1592(a) 
are the following: (1) the defendant’s good faith effort to comply with 
the statute; (2) the degree of culpability involved; (3) the defendant’s 
history of previous violations; (4) the nature of the public interest in 
ensuring compliance with the applicable law; (5) the nature and cir- 
cumstances of the violation; (6) the gravity of the violation; (7) the 
defendant’s ability to pay; (8) the appropriateness of the size of the 
penalty vis-a-vis the defendant’s business and the effect of the pen- 
alty on the defendant’s ability to continue doing business; (9) the eco- 
nomic benefit gained by the defendant through the violation; (10) 
whether the party sought to be protected by the statute is elsewhere 
adequately compensated for the harm; (11) the degree of harm to the 
public; (12) the value of vindicating agency authority; (13) whether 
the penalty shocks the conscience of the court; and (14) such other 
matters as justice may require. See United States v. Complex Mach. 
Works Co., 23 CIT 942, 83 F. Supp. 2d 1307 (1999); United States v. 
Modes, Inc., 17 CIT 627, 635, 826 F.Supp. 504, 512 (1993); see also 
United States v. ITT Industries, Inc., 343 F. Supp. 2d 1322 (CIT 
2004), aff'd without opinion No. 05-1210 2006 WL 380112 (Fed. Cir., 
Feb. 10, 2006) (concluding that it is appropriate to consider such fac- 
tors in the context of a voluntary disclosure for a negligent violation 
of section 1592(a) and that in determining the amount of the penalty 
consideration of such factors is proper at trial and not on a motion 
for summary judgment). Since deterrence is the primary motivation 
for imposing a customs duty penalty, such factors are typically ac- 
corded greater weight, in proportion to their relevance, in determin- 
ing the size of the penalty. See, e.g., Complex Machine, 23 CIT at 
950, 83 F. Supp. 2d at 1316. 

In this matter, with regard to the first factor above, absent indicia 
of motive to preempt Customs’ own discovery of a violation, a volun- 
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tary disclosure by definition speaks highly of a defendant’s good 
faith effort to comply with the statute, as the government agrees. 
The government argues, however, that the interest-only penalty in- 
voked under the voluntary disclosure statute takes this into account, 
and that the interest-only penalty is a form of “mitigation” in its own 
right. E.g., Ps Mem. in Supp. of Mot. for Summ J. at 14 (interest- 
only penalties are already a significant financial incentive and no 
further mitigation is unnecessary to encourage disclosure). That ap- 
pears to be so, but such “mitigation” is to be distinguished from the 
Court’s discretion on the appropriate amount of customs duty pen- 
alty to impose after consideration of all relevant circumstances. 

Regarding the degree of culpability involved, NSC averred that its 
conduct amounted to ordinary negligence at worst. The government 
does not contest this characterization. Negligence amounts to the 
lowest degree of section 1592(c) culpability and is without scienter. 
That level of culpability having been agreed, further consideration of 
this factor is entwined with the nature and circumstances of the vio- 
lations at issue, discussed below. 

Regarding the third factor, NSC was the subject of one prior pen- 
alty action pursuant to 19 U.S.C. § 1592(a), which alleged gross neg- 
ligence with respect to certain entries between June 1, 1979 and 
March 1, 1985, and resulted in Customs’ acceptance of an offer in 
compromise pursuant to 19 U.S.C. § 1617 in the amount of 
$2,500,000 in full settlement of the matter in July 2001. See D.’s Mot 
for Summ J. at 11-12. Since 1999, NSC has made five prior volun- 
tary disclosures. No determination or admission of culpability re- 
sulted from the one penalty action, and of the five prior disclosures, 
only two resulted in penalty demands, which are the subject of this 
action. The evidence suggests that the five disclosures by NSC all 
grew out of the same customs compliance review process. Constant 
review of one’s customs compliance is to be encouraged, but at the 
same time the disclosures are indicative that serious lapses in 
proper customs reporting had been occurring over a considerable pe- 
riod of time. That is lamentable, not commendable, and if considered 
in isolation on balance this factor would not appear to support miti- 
gation or at best would appear to support only nominal mitigation. 
But, it is the consideration of the factors as a whole, and not in isola- 
tion, that is dispositive. 

Regarding the nature of the public interest in ensuring compliance 
with the applicable law, it is arguable whether this factor is to be 
viewed as supporting the imposition of a maximum penalty and 
without mitigation, since it would always appear to be in the public 
interest to ensure compliance with applicable customs law. But, such 
a viewpoint rather reflects the viewer’s views on punishment. In this 
Court’s view, to ensure compliance with applicable law, voluntary 
disclosure is to be encouraged, not discouraged. Therefore, insofar as 
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voluntary disclosure is concerned, this factor would support finding 
mitigation, if circumstances permit. 

Regarding the nature and circumstances of the violations at issue, 
NSC did not contest that they resulted from a lack of oversight dur- 
ing an unfortunate period of time. In mitigation, NSC offered that it 
files between 3000 and 4000 entries with Customs per year, some- 
times as many as 10,000, and that it has a long history of working 
proactively in the area of customs compliance. Tr. at 89; Lawall Dep. 
at 36, 79. NSC created an internal customs and export branch in the 
late 1970s or early 1980s with a mission to centralize and educate 
NSC employees about customs compliance, but in 1994 its customs 
director was diagnosed with cancer and was on protracted periods of 
medical leave of absence until passing in 1997. See Lawall Dep. at 
23, 84. During much of this time, no one was apparently directing 
NSC’s customs compliance program: the position had been occupied 
by the same person for “so long it was just kind of running on its own 
steam.” Tr. at 11 (quoting Lawall Dep. at 84). See also id. at 98-99. 

NSC’s apparent loyalty to its employee(s) is admirable, but it does 
not excuse or completely explain the negligent reporting errors dur- 
ing the period(s) in question. The first successor to direct NSC’s cus- 
toms compliance program was appointed in 1996. Cf. Tr. at 13; D’s 
Mot. for Summ J. at 4. This person eventually, in 1997, contracted 
an outside consultant to undertake a through review of NSC’s cus- 
toms compliance efforts, but some reporting problems apparently 
continued to as late as September 30, 1998. Cf: Compl. at 4 4, 18; 
Ans. at {§ 4, 18. A more robust customs compliance program might 
have prevented the problems in the first place, before they occurred, 
or at least should have motivated speedier correction. But, in the 
end, the Court is persuaded NSC’s voluntary disclosures are evi- 
dence of “doing the right thing” and not of, or solely of, self-interest, 
cf., e.g., Tr. at 78-79, 83-85, especially since the statute of limita- 
tions for bringing a customs penalty action was soon to begin to run 
with respect to the earliest reported entries, and it is questionable 
whether Customs would have discovered the matters on its own be- 
fore such time. On balance, the circumstances of NSC’s voluntary 
disclosures support at least partial mitigation on this factor. 

Regarding the degree of harm to the public, any violation of the 
customs laws results in public harm. One measure of harm is the 
magnitude of the underpaid fees, which in this instance, at over one 
million dollars, were not insubstantial. This factor does not support 
mitigation. 

Regarding a defendant’s ability to pay, NSC does not dispute its 
ability to pay an interest-only penalty, and this factor does not sup- 
port mitigation. 

Regarding the appropriateness of the penalty to the size of the de- 
fendant’s business and the effect of the penalty on the defendant's 
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ability to continue in business, in addition to Plaintiff’s Exhibits 
14—23, the Court takes judicial notice of NSC’s quarterly report for 
the period ended February 26, 2006, as filed with the Securities and 
Exchange Commission on form 10—Q, and concludes that this factor 
does not support mitigation. 

Regarding the economic benefit to NSC of the violations, which is 
the ninth factor, the Court finds that the underpayments were the 
equivalent of unauthorized interest-free loans to NSC. Consideration 
of this factor is therefore tied to consideration of the tenth factor. 

The tenth factor is whether the party sought to be protected by the 
statute is elsewhere adequately compensated for the harm. In the 
Court’s opinion, given the instant circumstances, this factor deserves 
the heaviest weighting. The government at several points raises the 
argument that even were the maximum penalty to be imposed, it 
would still fail to compensate the public treasury fully because the 
customs penalty statute imposes interest from the date of liquida- 
tion, leaving the (theoretical) interest on the period between the date 
of entry (or deposit of estimated duties) and the date of liquidation in 
the hands of NSC. See, e.g., P.’s Mem. in Supp. of Mot. for Summ J. 
at 14-15 (“[t]he statute does not provide the Government any inter- 
est recovery from the date of entry through liquidation|; t]herefore, 
importers in prior disclosure cases are essentially receiving an 
interest-free Government loan on money that should have been paid 
immediately upon entry”) (referencing 19 U.S.C. §§ 1504(a), 
1592(c)(4)). Compensation is not the purpose of the customs penalty 
statute. See United States v. DeBellas Enterprises, Inc., 23 CIT 600 
(1999). However, in view of the government’s concerns, the Court 
finds that NSCs voluntary disclosures and payment of the fees alone 
do not provide a full measure of recompense for the amount of “lost” 
interest that resulted from NSC’s underpayments. The Court further 
finds that adequate compensation to the treasury for the interest on 
the underpayments is the primary objective of this penalty action. 
The Court therefore finds, as a matter of fact, that compensatory in- 
terest would make the government whole, and that the government 
is entitled to it in accordance with 19 U.S.C. § 1505(c). That provi- 
sion requires interest to be assessed on underpayments or overpay- 
ments from the date of entry to the date of “liquidation or reliquida- 
tion.” 

As a general matter, liquidation is the final reckoning of the im- 
porter’s liability on a specific entry, including regular and special du- 
ties. It is defined by regulation as “the final computation or 
ascertainment of the duties or drawback accruing on an entry.” 19 
C.F.R. § 159.1. The importer has 90 days to protest aspects of Cus- 
toms liquidation findings. Within that period, Customs may also vol- 
untarily reliquidate the merchandise. 19 U.S.C. § 1501. When the 
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time for protesting a liquidation or voluntarily reliquidating has 
passed, liquidation is said to be final and conclusive as against all 
claims including those of the government. See 19 U.S.C. § 1514(a) 
(“decisions of the Customs Service, including the legality of all or- 
ders and findings entering into the same” as to the appraised value 
of the merchandise “shall be final and conclusive upon all persons | | 
including the United States” unless a protest is filed, etc.). This codi- 
fication of finality in the statutory protest mechanism is not an abso- 
lute concept, however. One exception, by statute, is that reliquida- 
tion of an entry may occur within one year in order to correct “a 
clerical error, mistake of fact, or other inadvertence[.]” 19 U.S.C. 
§ 1520(c)(1). Another is that section 1514 finality cannot attach to a 
liquidation in violation of a court-ordered injunction. See Allegheny 
Bradford Corp. v. United States, ___. CIT ____ , 342 FSupp.2d 1162 
(CIT 2004); AK Steel Corporation v. United States, 281 F.Supp.2d 
1318 (CIT 2003). And, before its repeal in 1993, section 521 of the 
Tariff Act of 1930 (“Act”), formerly 19 U.S.C. § 1521, provided for 
reliquidation of entry on Customs’ initiative if fraud was discovered 
within two years of entry, which in turn was a protestable event. See 
Pub. L. 91-271, 84 Stat. 287 (June 2, 1970); see also United States v. 
Jac Natori Co., Ltd., 17 CIT 348, 355, 821 F.Supp. 1514, 1520 (1993) 
(citations omitted). 

The reason for this latter exception to the principle of finality 
should be obvious: import fraud does not involve a valid entry. That 
being the case, equitable limitations on fraud are involved, not the 
finality associated with the section 1514 protest mechanism. See, 
e.g., F. Vitelli & Son v. United States, 250 U.S. 355, 39 S.Ct. 544 
(1919) (liquidation in the absence of fraud becomes final); United 
States v. Sherman & Sons Co., 237 U.S. 146, 35 S.Ct. 520 (1915) 
(same); Bend v. Hoyt, 38 U.S. 263, 268, 13 Pet. 263 (1839) (unverified 
and unathenticated invoices “are declared to be deemed to be sus- 
pected, and liable to be treated in the same manner as fraudulent in- 
voices”). Although Section 521 of the Act was repealed in 1993 by the 
North American Free Trade Agreement Implementation Act, Pub. L. 
103-182 § 618, 107 Stat 2057, 2180 (Dec. 8, 1993), its equitable un- 
derpinnings still stand: a further disposition necessitated to correct, 
e.g., fraud (or negligence) in the original entry amounts to a 
reliquidation of the entry as a matter of law. Cf 19 U.S.C. 
§ 1520(c)(1) (reliquidation permitted within one year in order to cor- 
rect clerical error, mistake of fact, or other inadvertence and is 
protestable event); 19 C.F.R. 174.11(e) (matters subject to protest in- 
clude “liquidation or reliquidation of an entry, or any modification 
thereof”). Taking the government’s loan analogy a step further, Cus- 
toms’ acceptance of amounts tendered by NSC as repayment of the 
underpaid MPFs was akin to the repayment of principal on such 
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loan. Such acceptance, based upon a determination of a violation of 
section 1592(a), therefore amounted to reliquidation of entries due to 
a change in the amount of MPFs claimed with respect thereto. 

28 U.S.C. § 2643 authorizes this Court to enter monetary judg- 
ment for the United States in any civil penalty action commenced 
under 28 U.S.C. § 1582. Pursuant to that authority, the Court finds 
that the public treasury is entitled to compensation for the amount 
of “lost” interest on NSC’s underpayments in accordance with 19 
U.S.C. § 1505(c), which is not penalty interest, from the relevant 
dates of entry to the relevant dates of reliquidation, and further that 
such mechanism is adequate to provide full compensation to the gov- 
ernment for same. The Court therefore finds that this tenth factor 
supports mitigation. Cf. United States v. Menard, 64 F.3d 678, 682 
(Fed. Cir. 1995) (unable to distinguish lower court judgment as 
award of damages plus penalty). The only question is, when did 
“reliquidation” occur? On this, the government’s loan analogy is apt, 
since the theoretical interest that the government argues is due from 
NSC would continue to accrue, in theory, over the many months that 
elapsed between issuance of the pre-penalty and penalty notices,” 
and yet Customs’ pre-penalty and penalty notices demanded identi- 
cal amounts of interest. Cf. Compl. at 74 9, 10 with Ans. at JJ 9, 10 
(no change in interest demanded). Customs therefore implicitly 
reliquidated upon issuance of the pre-penalty notice. 

The remaining factors to be considered in this matter tend, on the 
whole, to support mitigation. As a general principle, any violation of 
19 U.S.C. § 1592(a), however minor, may result in a penalty finding. 
Cf. 19 U.S.C. § 1592(b)(2) (“[ilf the Customs Service determines that 
there was a violation, it shall issue a written penalty notice to” the 
alleged violator) (italics added). In this instance, the circumstances 
of the passing of NSC’s customs director, the transition to a new cus- 
toms director, and the process of conducting a thorough review of its 
customs compliance program do not excuse the negligent entry er- 
rors that occurred in the first place during the period(s) in question. 
Nonetheless, remediation or attempted remediation of misfeasance 
or nonfeasance may support a finding of full or partial mitigation of 
the penalty. See, e.g., P.’s Ex. 12 at 7 (The ABC’s of Prior Disclosure 
at 1 (USCBP, ed., rev. May 2001)) (“[iln some cases the penalty may 
be reduced to zero”); P.’s Ex. 13, Ch. FRD, at 12—13 (Fines, Penalties 
and Forfeitures Handbook, HB 4400-01, Ch. FRD at 5-6 (USCBP, 
ed., 1986)) (listing mitigating factors to consider including the viola- 


2For example, section 1505(c) compensatory interest, which is not penalty interest, ap- 
parently continues to accrue until paid, subject to section 1505(d) delinquency interest. But 
be that as it may, satisfaction of the judgment hereto shall be executed in accordance with 
Customs’ usual demand for payment of interest on underpayments in accordance with 19 
C.F.R. §§24.3, 24.3a, and any other relevant regulation implicated thereby. 
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tor’s degree of cooperation, immediate remedial action, inexperience 
in importing, prior good record, and other extraordinary factors); D.’s 
Ex. A (19 C.F.R., App. B to Part 171, Customs Regulations, Guide- 
lines for the Imposition and Mitigation of Penalties for Violations of 
19 C.F-R. 1592) (Electronic Code of Federal Regulations, as of Dec. 
28, 2005). Voluntary disclosure is a significant step towards remedy- 
ing the degree of harm to the public. By its actions, in addition to 
making full payment of fees owed, NSC has saved Customs the ex- 
pense and time of investigation, an important consideration. Further 
worth considering is that valuation for purposes of assessing cus- 
toms duties and fees is not necessarily a straightforward matter,® 
that reasonable minds may differ over proper cost accounting meth- 
odology, and that appropriate transfer pricing, which appears to 
have been largely the reason for the problem pertaining to the un- 
derpayments at issue, is not an exact science, as evident in the ap- 
parently endless process of developing and updating internal manu- 
als to address, inter alia, customs compliance, corporate policies 
thereon, and instruction therefor. See, e.g., Tr. at 78-85, 90-92; D.’s 
Ex. D (NSC’s internal U.S. Customs & Border Patrol |sic| (CBP) Cus- 
toms Compliance Manual (rev. Jan. 23, 2004)). In light of NSC’s on- 
going customs compliance efforts and the circumstances of the vol- 
untary disclosures at bar, the Court is unpersuaded that a 
“maximum” civil penalty, in addition to payment of interest compen- 
sating the government, would not further the policy of deterrence be- 
hind the imposition of customs penalties. NSC appears to have al- 
ready made thorough customs compliance one of its top priorities, 
regardless of the outcome of this matter. Thus, after considering all 
relevant factors, the Court finds, under the circumstances, that par- 
tial mitigation is appropriate, and that the agency’s authority will be 
vindicated by an “interest-only” penalty amounting to $10,000.00, as 
calculated in accordance with subsection 1592(c)(4)from the original 
date of liquidation to the date of demand by Customs issued to NSC. 
Such a penalty can hardly be said to shock the Court’s conscience 
and is appropriate to address NSC’s misfeasance. 

Lastly, the Court is unaware of “such other matters as justice may 
require,” except to note that pre- and post-judgment interest, if any, 
shall accrue as provided by law. 

Judgment will enter accordingly. 


3 See, e.g., Carnival Cruise Lines, supra, 404 F.3d at 1313, in which “[t]he two issues that 
formed the basis for the asserted underpayment were (1) Carnival’s failure to make HMT 
payments based on passengers’ boarding or disembarking during layover stops in the course 
of cruises, and (2) Carnival’s deduction of travel agents’ commissions from the price of the 
cruise tickets that Carnival used to calculate the amount of HMT that was due.” 
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ERRATA 


Please make the following changes to United States v. National 
Semiconductor Corp., Court No. 03—00223, Slip Op. 06-90 (Ct. Int.’ 
Trade June 16, 2006): 


e Page 2, line 1: replace “asserts” with “assists”. 


e Page 7, line 15: replace “through” with “thorough”. 


e Page 10, line 17: replace “unathenticated” with “unauthenti- 
cated”. 


e Page 13, line 10: delete “not”. 
June 21, 2006. 


Slip Op. 06-91 
BEFORE: SENIOR JUDGE NICHOLAS TSOUCALAS 


FORMER EMPLOYEES OF GALE GROUP, INC. Plaintiffs, v. UNITED 
STATES SECRETARY OF LABOR, Defendant. 


Court No. 04—00374 


ORDER 


On June 2, 2006, the United States Court of Appeals for the Fed- 
eral Circuit (“CAFC”) remanded the case at bar to this Court for the 
limited purpose of remanding this matter back to the United States 
Department of Labor (“Labor”) to re-examine certification for trade 
adjustment assistance (“TAA”) benefits. 

On February 23, 2004, a petition for TAA benefits was filed on be- 
half of the Former Employees of Gale Group, a subsidiary of Thomp- 
son Corporation (“Plaintiffs”). On May 20, 2004, the United States 
Department of Labor (“Labor”) issued a negative determination re- 
garding Plaintiffs’ eligibility for TAA benefits. See Notice of Determi- 
nation Regarding Eligibility to Apply for Worker Adjustment Assis- 
tance, (“Negative Determination”) (June 9, 2004) published at 69 Fed. 
Reg. 33,940, 33,941 (June 17, 2004). The Negative Determination 
was issued because Labor found that the Plaintiffs did not produce 
an article within the meaning of Section 222 of the Trade Act of 
1974, as amended 19 U.S.C. § 2272 (“The Trade Act”)(Supp. III 
2003). See Notice of Negative Determination on Remand, (“Remand 
Determination”) TA—W-54,434 (Jan. 27, 2005) published at 70 Fed. 
Reg. 6,732 (Feb. 8, 2005). “The determination was based on the in- 
vestigation’s finding that the workers at the subject facility per- 
formed electronic indexing services, including converting paper peri- 
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odicals into an electronic format, assigning relevant index terms and 
occasionally writing abstracts of articles... .” Jd. On June 16, 2004, 
Plaintiffs filed a request for administrative reconsideration with La- 
bor. A negative determination on reconsideration was then issued by 
Labor on July 13, 2004. See Dismissal of Application for Reconsid- 
eration, TA-W-—54,434 (July 16, 2004) published at 69 Fed. Reg. 
44,064 (July 23, 2004). On July 23, 2004, the Plaintiffs requested ju- 
dicial review by this Court. On October 19, 2004, Labor filed a mo- 
tion for voluntary remand. The Court granted Labor’s consent mo- 
tion for voluntary remand on October 25, 2004. Labor reaffirmed its 
negative determination when it published its Remand Determina- 
tion on February 8, 2005. Remand Determination TA—W-—54,434 
(Jan. 27, 2005) published at 70 Fed. Reg. 6,732 (Feb. 8, 2005). 

In its Remand Determination, Labor stated that “it is clearly es- 
tablished that the workers of the subject [Gale Group] facility did 
not produce an article, nor did they support, either directly or 
through an appropriate subdivision, the production of an article 
within the meaning of the Trade Act.” Remand Determination, 70 
Fed. Reg. at 6,733. Labor, therefore, affirmed its original denial of 
certification for TAA benefits. This Court affirmed Labor’s determi- 
nation on November 18, 2005. See Former Employees of Gale Group, 
Inc. v. United States Sec’y of Labor, 29 CIT ____ , 403 F. Supp. 2d 
1299 (2005). On January 12, 2006, Plaintiffs appealed this Court’s 
judgment to the CAFC. Labor later published a revision of its policy 
in its Notice of Revised Determination on Remand for Computer Sci- 


ences Corporation, Financial Services Group, East Hartford, Con- 
necticut, TA-W-—53,209, (March 24, 2006) published at 71 Fed. Reg. 
18,355 (April 11, 2006).’ 
Upon consideration of Labor’s consent motion for a voluntary re- 
mand, and other papers and proceedings filed herein; it is hereby 
ORDERED that this case shall be remanded to Labor to re- 


examine its determination in light of its recent policy change. 


1Labor’s policy revision followed the issuance of this Court’s decision in Former Employ- 
ees of Computer Sciences Corp. v. United States Sec’y of Labor, 29 CIT ______ , 366 F. Supp. 
2d 1365 (2005), a case which this Court finds to be easily distinguishable from Former Em- 
ployees of Gale Group, Inc., 29 CIT , 403 F. Supp. 2d 1299. 
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Slip Op. 06-92 


FORMER EMPLOYEES OF IBM CORPORATION, GLOBAL SERVICES DIVI- 
SION; JAMES FUSCO; BARBARA L. PINEAU; DICK YOUNG; JOHN F. 
LAKE; and on behalf of ALL OTHERS SIMILARLY SITUATED, Plain- 
tiffs, v. ELAINE L. CHAO, SECRETARY OF THE UNITED STATES DE- 
PARTMENT OF LABOR and ALBERTO R. GONZALES, ATTORNEY GEN- 
ERAL OF THE UNITED STATES, Defendants. 


Before: Judith M. Barzilay, Judge 
Court No. 03—00656 


MEMORANDUM ORDER 


Plaintiffs in this case have moved for class certification under Rule 
23 of this Court. Plaintiffs challenge the United States Department 
of Labor’s (“Labor”) failure to certify as eligible for trade readjust- 
ment allowance (“TRA”) software workers who have become unem- 
ployed due to shifts in production and increased imports of competi- 
tive software products. See Pls.’ Mot. 4. They therefore seek to certify 
three classes that consist of (1) “all software workers who have ap- 
plied for TRA and have been denied certification by Labor under the 
reasoning that software is not an article,” (2) software workers who 
have applied for TRA and have not yet received a determination, and 
who are otherwise eligible notwithstanding the issue of whether the 
software they produced in their former employment is an article, but 
who reasonably expect to be denied TRA on the same basis as class 
(1), and (3) software workers who have not applied for TRA, and who 
are otherwise eligible, but who have a reasonable expectation of be- 
ing denied TRA on the same basis as class (1). Pls.’ Mot. 4-6. 


I. Requirements for Class Certification 


As explained by Rule 23 of this Court, to obtain class certification, 
the following requirements, among others, must be met: 


(1) the class [must be] so numerous that joinder of all members 
is impracticable, (2) there are questions of law or fact common 
to the class, (3) the claims or defenses of the representative par- 
ties [must be] typical of the claims or defenses of the class, and 
(4) the representative parties will fairly and adequately protect 
the interests of the class. 


USCIT R. 23(a). In addition, the action must fulfill one of the prereq- 
uisites listed in subsection (b). See USCIT R. 23(b). In this case, 
Plaintiffs rely on subsection (b)(2), which states that “ ‘the party op- 
posing the class has acted or refused to act on grounds generally ap- 
plicable to the class, thereby making appropriate final injunctive re- 
lief or corresponding declaratory relief with respect to the class as a 
whole.’ ” Pls.’ Mot. 6 (quoting USCIT R. 23(b)(2)). 
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II. Discussion 


Plaintiffs have not met the criteria for class certification. They 
claim that “tens of thousands of software workers” fall within the 
proposed class, but fail to recognize that Labor does not categorically 
exclude all software workers from TRA certification. Consequently, 
apart from perfunctorily claiming that the proposed class satisfies 
the numerosity requirement, Plaintiffs offer no valid estimates of the 
number of individuals in the class. Similarly, by throwing its net so 
wide as to include all software workers, Plaintiffs’ proposed class en- 
compass workers facing drastically varying questions of law and 
fact. See, e.g., Notice of Determinations Regarding Eligibility to Ap- 
ply for Worker Adjustment Assistance and NAFTA Transitional Ad- 
Justment Assistance in: Ericsson, Inc., Messaging Group, Woodbury, 
N.Y., 68 Fed. Reg. 8619-01, 8621 (TA—W-—50,446) (Dep’t of Labor 
Feb. 24, 2003) (granting TRA certification to software workers who 
produced trade-impacted article); Computer Sciences Corporation, at 
Dupont Corporation, 67. Fed. Reg. 10,767—04 (TA—W-—39,535) (Dep't 
of Labor Mar. 8, 2002) (same). That Labor has repeatedly certified 
certain groups of software workers for TRA demonstrates that Plain- 
tiffs have not met their burdens under Rule 23(a)(2) or (b)(2). 

Perhaps most fatally, Plaintiffs include among the named parties 
in the proposed class several individuals who did not exhaust their 
administrative remedies and so cannot invoke this Court’s jurisdic- 
tion.’ See Former Employees of IBM Corp., Global Servs. Div. v. U.S. 
Sec’y of Labor, 29 CIT ___ , ____ , 387 F. Supp. 2d 1346, 1349 (2005). 
Because the Court has no subject matter jurisdiction over these 
Plaintiffs’ claims, the court may not entertain their claims by grant- 
ing them class certification. See NuFarm Am.’s, Inc. v. United States, 
29 CIT___,____-, 398 F. Supp. 2d 1338, 1353 (2005); cf. M.G. Maher 
& Co. v. United States, 26 CIT 1040, 1041 (2002) (not reported in F. 
Supp.). 


III. Conclusion 


Upon consideration of Plaintiffs’ and Defendants’ briefs and other 
filings, upon due deliberation, and for the reasons stated above, it is 
hereby ORDERED that Plaintiff’s motion is DENIED. 


1 These individuals include Barbara L. Pineau, Dick Young, and John F. Lake. 
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Slip Op. 06-93 


FORMER EMPLOYEES OF IBM CORPORATION, GLOBAL SERVICES DIVvI- 
SION, Plaintiffs, v. UNITED STATES SECRETARY OF LABOR, Defen- 
dants. 


Before: Judith M. Barzilay, Judge 
Court No. 03—00656 


JUDGMENT 


On November 13, 2002, and December 16, 2002, Former Employ- 
ees of IBM Corporation, Global Services Division (“Plaintiffs”), in 
Piscataway and Middleton, N.J., respectively filed petitions with the 
Department of Labor (“Labor” or “Defendant”) for trade adjustment 
assistance (“TAA”) benefits. Labor denied Plaintiffs’ petition on 
March 23, 2003, because the facilities where Plaintiffs worked did 
not produce “an article” within the meaning of 19 U.S.C. § 2272(a) 
(2000). See Notice of Determinations Regarding Eligibility to Apply 
for Worker Adjustment Assistance and NAFTA Transitional Adjust- 
ment Assistance, 68 Fed. Reg. 16,833—01 (Dep’t of Labor Apr. 7, 
2003). In the subsequent administrative redetermination initiated 
by Plaintiffs, Labor affirmed its decision. See IBM Corporation, Glo- 
bal Services Division, Piscataway, N.J., and IBM Corporation, Glo- 
bal Services Division, Middletown, N.J.; Notice of Negative Determi- 
nation Regarding Application for Reconsideration, 68 Fed. Reg. 
41,845-02 (Dep’t of Labor July 15, 2003) (“Reconsideration Determi- 
nation”). Defendant concluded that “software and associated infor- 
mation technology services are not listed in the HTSUS” and that 
the products Plaintiffs produced “are not the type of employment 
work products that Customs officials inspect and that the TAA pro- 
gram was generally designed to address,” as software and informa- 
tion system development and testing constituted services rather 
than production of an article. Jd. at 41,845-46. Plaintiffs then 
brought their case before this Court. 

On August 1, 2005, the court found Labor’s Reconsideration Deter- 
mination “not supported by substantial evidence” and remanded it 
for further review. Former Employees of IBM Corp., Global Serv. Div. 
v. U.S. Sec’y of Labor, 29 CIT ____ , ____ , 387 F. Supp. 2d 1346, 1348 
(2005). Specifically, the court ordered Labor to supplement its inad- 
equate record “by further investigating the nature of the software 
produced by Plaintiffs” and to “explain the differences between the 
activities performed by Plaintiffs in this case and the activities per- 
formed by other petitioners involved in developing computer soft- 
ware who received TAA benefits in the past.” Jd. at 1353. On re- 
mand, Labor again denied Plaintiffs certification because Plaintiffs’ 
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work product did not constitute “an article” since it did not consist of 
a “tangible commodity.” IBM Corporation, Global Services Division, 
Piscataway, N.J.; IBM Corporation, Global Services Division, 
Middletown, N.J.; Notice of Negative Determination on Remand, 70 
Fed. Reg. 75,837-02, 75,839 (Dep’t of Labor Dec. 21, 2005). 

Soon after Plaintiffs filed their remand comments, this court 
granted Labor a voluntary remand so that Labor could reconcile its 
decision with recent changes in its TAA policy. In its revised remand 
results, Labor “determined that . . . [Plaintiffs] produce[d] an article 
(computer software)” and that “a significant portion of workers” at 
both New Jersey facilities in question lost their employment because 
“production shifted to an affiliated facility located in Canada.” IBM 
Corporation, Global Services Division, Piscataway, N.J.; Middle- 
town, N.J.; Notice of Revised Determination on Remand, 71 Fed. Reg. 
29,183-01, 29,183 (Dep’t of Labor May 15, 2006). Consequently, La- 
bor certified Plaintiffs as eligible for trade adjustment assistance. 
See id. 

Upon consideration of Labor’s May 15, 2006, remand determina- 
tion, the court’s prior opinion in this case, and other papers, it is 
hereby 

ORDERED that Labor’s decision to certify Plaintiffs’ to receive 
TAA benefits is supported by substantial evidence and is otherwise 
in accordance with law; and it is further 

ORDERED that Labor’s May 15, 2006, Notice of Revised Determi- 


nation on Remand is AFFIRMED in its entirety. 


| Plaintiffs in this case do not include Barbara L. Pineau, Dick Young, or John F. Lake, as 
these parties were earlier dismissed for lack of subject matter jurisdiction because they had 
not exhausted their administrative remedies prior to bringing suit in this Court. See 
Former Employees of IBM Corp., Global Serv. Div., 387 F. Supp. 2d at 1349. 
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Slip Op. 06-94 


POLYETHYLENE RETAIL CARRIER BAG COMMITTEE, et al., Plaintiffs 
and Defendant-Intervenors, GLOPACK, INC., et al., Plaintiffs and 
Defendant-Intervenors, GUANGDONG ESQUEL TEXTILES CO., 
Plaintiff-Intervenor, v. UNITED STATES, Defendant, HANG LUNG 
PLASTIC MANUFACTORY, LTD., Defendant-Intervenor, NANTONG 
HUASHENG PLASTIC PRODUCTS Co., Defendant-Intervenor. 


Before: Judge Judith M. Barzilay 
Consol. Ct. No. 04-00319 


[The United States Department of Commerce’s Remand Results are Sustained.] 
Decided: June 21, 2006 


King & Spalding, (Stephen A. Jones), (Joseph W. Dorn), Jeffrey B. Denning, for the 
plaintiffs Polyethylene Retail Carrier Bag Committee, et al. 

Garvey Schubert Barer, William E. Perry, Ronald M. Wisla, for the plaintiffs and 
defendant-intervenors Glopack, Inc., et al. and Hang Lung Plastic Manufactory Ltd. 

DeKieffer & Horgan, Gregory Stephen Menegaz, for the plaintiff-intervenor 
Guangdong Esquel Textiles Co. 

Peter D. Keisler, Assistant Attorney General; David M. Cohen, Director; (Patricia M. 
McCarthy), Assistant Director; Civil Division, Commercial Litigation Branch, U.S. 
Department of Justice Stefan Shaibani, (Sameer Yerawadekar); Marisa Beth 
Goldstein, Peter J. Kaldes, Office of the Chief Counsel for Import Administration, U.S. 
Department of Commerce, of counsel, for the defendant. 

White & Case, LLP, Adams Chi-Peng Lee, Frank H. Morgan, Kelly Alice Slater, 
Walter J. Spak, for the defendant-intervenor Nantong Hausheng Plastic Products Co. 


OPINION 


BARZILAY, JUDGE: This consolidated case concerns a challenge 
by the plaintiffs to the U.S. Department of Commerce’s (“Com- 
merce”) determination in the antidumping investigation Final Deter- 
mination of Sales at Less Than Fair Value: Polyethylene Retail Car- 
rier Bags from the People’s Republic of China, 69 Fed. Reg. 34,125 
(June 18, 2004), amended, 69 Fed. Reg. 42,419 (July 15, 2004). The 
court remanded Commerce’s determination on one issue concerning 
the electricity used by one of the companies under review. Commerce 
has now issued its remand determination. 


THE REMAND RESULTS 


The court remanded Commerce’s calculation of electricity usage 
for Hang Lung Plastic Manufactury Ltd. (“Hang Lung”), a Chinese 
manufacturer and exporter to the United States of polyethylene re- 
tail carrier bags (“PRCBs”) and a mandatory respondent in the un- 
derlying investigation, because the court found that Commerce’s ex- 
planation of its calculation was unclear. See Polyethylene Retail 


Carrier Bag Comm. v. United States, 29 CIT , Slip Op. 05-157 at 
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8-10 (Dec. 13, 2005) (hereinafter “PRCB I”). Commerce was in- 
structed to explain its calculation and reconcile seeming inconsisten- 
cies between its Analysis for the Final Determination of PRCBs from 
the People’s Republic of China: Hang Lung, June 9, 2004, (“Final 
Analysis Memorandum”) and the information contained in Com- 
merce’s September 13, 2005, Motion for Leave to Clarify Commerce’s 
Electricity Calculation for Hang Lung (“Motion to Clarify”). On Feb- 
ruary 13, 2006, Commerce issued its Results of Redetermination on 
Remand (“Remand Determination”). Plaintiffs Polyethylene Retail 
Carrier Bag Committee and its individual members, Vanguard Plas- 
tics, Inc., Hilex Poly Co., LLC, and Superbag Corp. (collectively 
“PRCB Committee Plaintiffs”), filed Comments Regarding Com- 
merce’s Determination on Remand (“Pls.’ Comments”). Commerce 
then asked that the court allow it to respond to those comments, and 
the court granted that request. 

In its Remand Determination, Commerce addressed two questions: 
1) how it allocated electricity and 2) the seeming inconsistency be- 
tween the Final Analysis Memorandum and the Motion to Clarify. 
Commerce explained that it chose the total electricity used by Hang 
Lung in production of all plastic bags, regardless of destination, as 
the amount of electricity in kilowatt-hours (kwh) used during the pe- 
riod of investigation. See Remand Determination at 4. Commerce 
then “applied that total electricity to only Hang Lung’s U.S. sales by 
allocating the total kwh electricity used over the total extruded resin 
by the weight and concentrate Hang Lung used to produce the bags 
it sold to the United States.” Jd. Because it did not know the total 
weight of extruded resin and concentrate used in Hang Lung’s US. 
sales, Commerce merged Hang Lung’s factors-of-production data- 
base with its U.S. sales database. As stated in its Final Analysis 
Memorandum, Commerce allocated total printing electricity usage 
only to printed bags sold in the United States because only those 
bags would incur electricity usage for printing. Jd. at 5. 

Regarding the court’s query that Commerce appeared to have pre- 
sented two inconsistent positions between the Motion to Clarify and 
the Final Analysis Memorandum, Commerce responded that “[the] 
Motion to Clarify explains how [it] arrived at the total kwh of elec- 
tricity to be allocated ... rather than the general methodology [it] 
used to allocate that figure to Hang Lung’s U.S. sales.” Remand De- 
termination at 6. The Final Analysis Memorandum describes how 
Commerce applied the total kwh of electricity to individual U.S. 
sales using the U.S. factors-of-production database, which Com- 
merce “created by merging Hang Lung’s U.S. sales database with its 
factors of production database.” Remand Determination at 6. There- 
fore, Commerce explained, the two positions are not inconsistent. 


*Familiarity with PRCB I is presumed. 
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In their comments on the Remand Determination, PRCB Commit- 
tee Plaintiffs present three key arguments: 1) that Commerce’s elec- 
tricity calculation is not supported by record evidence; 2) that “even 
assuming, arguendo, that Commerce’s interpretation is supported by 
the record, the electricity calculation is still not adverse to Hang 
Lung because it simply reallocates the same amount of electricity 
that Hang Lung would have allocated had it cooperated with the in- 
vestigation”; and 3) that Commerce should not have used Hang 
Lung’s Verification Exhibit 11 (C.R. 164) as it is unreliable. For these 
reasons, they desire that the court again remand the case as not sup- 
ported by substantial evidence and otherwise contrary to law. Pls.’ 
Comments at 3, 9. 


JURISDICTION AND STANDARD OF REVIEW 


This court has jurisdiction over this matter pursuant to 28 U.S.C. 
§ 1581(c) (2000). In accordance with 19 U.S.C. § 1516a(b)(1)(B), the 
court “must sustain ‘any determination, finding or conclusion found’ 
by Commerce unless it is ‘unsupported by substantial evidence on 
the record, or otherwise not in accordance with the law.’” Fujitsu 
Gen. Ltd. v. United States, 88 F.3d 1034, 1038 (Fed. Cir. 1996) (quot- 
ing 19 U.S.C. § 1516a(b)(1)(B)). Substantial evidence consists of 
“such relevant evidence as a reasonable mind might accept as ad- 
equate to support a conclusion.” Matsushita Elec. Indus. Co. v. 
United States, 750 F.2d 927, 933 (Fed. Cir. 1984) (quoting Consol. 
Edison Co. of N.Y. v. NLRB, 305 U.S. 197, 229 (1938)) (quotations 
omitted). “[T]he court affirms Commerce’s factual determinations so 
long as they are reasonable and supported by the record as a whole, 
even if there is some evidence that detracts from the agency’s conclu- 
sions.” Olympia Indus., Inc. v. United States, 22 CIT 387, 389, 7 F. 
Supp. 2d 997, 1000 (1998) (citing Atl. Sugar, Ltd. v. United States, 
744 F.2d 1556, 1563 (Fed. Cir. 1984)). The court may not re-weigh 
the evidence or substitute its own judgment for that of the agency. 
See Granges Metallverken AB v. United States, 13 CIT 471, 474~-75, 
716 F. Supp. 17, 21 (1989). 


DISCUSSION 


When Commerce “determines that it is unable to verify the re- 
spondent’s submission, it may substitute for the information submit- 
ted by the respondents, facts otherwise available.” Chia Far Indus. 
Factory Co. v. United States, 28 CIT___,___ , 343 F. Supp. 2d 
1344, 1362 (2004) (citing 19 U.S.C. § 1677e(a)(2)(A), (D)). The rel- 
evant statute provides: 


If the administering authority or the Commission (as the case 
may be) finds that an interested party has failed to cooperate 
by not acting to the best of its ability to comply with a request 
for information from the administering authority or the Com- 
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mission, the administering authority or the Commission (as the 
case may be), in reaching the applicable determination under 
this subtitle, may use an inference that is adverse to the inter- 
ests of that party in selecting from among the facts otherwise 
available. Such adverse inference may include reliance on in- 
formation derived from — 

(1) the petition, 

(2) a final determination in the investigation under this sub- 
title, 

(3) any previous review under section 1675 of this title or de- 
termination under section 1675b of this title, or 

(4) any other information placed on the record. 


19 U.S.C. § 1677e(b) (emphasis added). Thus, Commerce is autho- 
rized to adopt an adverse inference when selecting facts otherwise 
available, see Nippon Steel Corp. v. United States, 337 F.3d 13738, 
1383-84 (Fed. Cir. 2003), and it is within Commerce’s discretion to 
choose which adverse facts to apply, as long as such facts do not lead 
to “punitive, aberrational, or uncorroborated margins.” FLLI De 
Cecco Di Filippo Fara S. Martino S.p.A. v. United States, 216 F.3d 
1027, 1032 (Fed. Cir. 2000); see Shangahai Taoen Int Trading Co. v. 
United States, 29 CIT___,___ , 360 F. Supp. 2d 1339, 1346 (2005). 

The parties concur with Commerce’s decision that Hang Lung was 
uncooperative and that Commerce may apply partial adverse facts 
available to determine Hang Lung’s per unit electricity consumption 
rates. Following the remand, Plaintiffs claim that Commerce’s calcu- 
lation of total electricity consumption for Hang Lung is not sup- 
ported by substantial evidence primarily because Commerce relied 
on the data provided in Hang Lung’s Verification Exhibit 11 as the 
basis for its calculation. Pls.’ Comments at 4. They argue that it is 
unclear what Exhibit 11 represents and that Commerce’s explana- 
tion is based on its interpretation of the exhibit and not its face 
value. Specifically, for example, Plaintiffs assert that “[t]he second 
page of the exhibit appears to be a worksheet for the data relating to 
the month of December, but... contains no information indicating 
that this data relates to the production of all bags.” Pls.’ Comments 
at 5. In addition, Plaintiffs maintain that Commerce’s explanation, 
even if consistent and substantiated by the record, is not adverse 
and is therefore not in accordance with law. See Pls.’ Comments at 6. 
Plaintiffs claim that the electricity amounts provided in Exhibit 11 
are the amounts Hang Lung originally reported. Pls.. Comments at 
6. 

1. Commerce’s Methodology 


Commerce in this case chose to apply adverse facts available and 
stated that it allocated Hang Lung’s total verified electricity usage to 
Hang Lung’s reported U.S. sales. See Issues and Decision Mem. for 
the Investigation of PRCBs from the People’s Republic of China 
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(Dep’t of Comm. June 9, 2004) at 64. Commerce verifiers considered 
the worksheets Hang Lung presented to demonstrate how it attrib- 
uted electricity usage to each product. Hang Lung’s Verification Re- 
port at 7. The verifiers were able to “tie[] the electricity usage for 
each department from the worksheets to meter readings that Hang 
Lung kept in the ordinary course of business.” Hang Lung’s Verifica- 
tion Report at 7. “[Flor some printed products, [however], ... Hang 
Lung did not include the printing electricity factor.” Hang Lung’s 
Verification Report at 8. Based on these data and other information 
collected during Hang Lung’s factory tour, the verifiers found that 
they “were unable to tie the electricity usage from the consumption 
charts to the [factors of production] database.” Hang Lung’s Verifica- 
tion Report at 8. They did, however, find that the total electricity 
consumption numbers in Exhibit 11 matched the numbers from 
Hang Lung’s worksheets, which do not segregate input consumption 
by product destination. See Hang Lung’s Verification Report at 7-8. 

After reviewing Commerce’s explanation regarding its calculation 
of the total electricity consumed during the period of review and its 
allocation, the court finds the methodology employed sufficiently ad- 
verse. Plaintiffs’ challenge to Commerce’s specific calculation, while 
not entirely amiss, does not overcome the deference this Court 
grants to Commerce’s methodology. See, e.g., Olympia Indus. , 22 CIT 
at 389, 7 F. Supp. 2d at 1000. 


2. Commerce’s Verification 


“Congress has afforded Commerce a degree of latitude in imple- 
menting its verification procedures.” PPG Indus., Inc. v. United 
States, 15 CIT 615, 620, 781 F. Supp. 781, 787 (1991) (citing Kerr- 
McGee Chem. Corp. v. United States, 14 CIT 344, 362, 739 F. Supp. 
613, 628 (1990)); see 19 C.F.R. § 351.307(b) (requiring Commerce to 
verify factual information upon which the Secretary relies). The se- 
lection of a particular verification methodology is within Commerce’s 
sound discretion, and if supported by substantial evidence on the 
record, it will be sustained by the court. PPG Indus., 15 CIT at 620, 
781 F. Supp. at 787 (citing Hercules, Inc. v. United States, 11 CIT 
710, 726, 673 F. Supp. 454, 469 (1987)). In their comments, Plaintiffs 
challenge Commerce’s calculation as based on unverified electricity 
data. They claim that while Commerce stated that it allocated the 
total electricity rate used by Hang Lung in production of all bags, re- 
gardless of destination, these data “are not the gross amounts of 
electricity taken directly from the meters in each department. 
Rather, they are net figures derived by Hang Lung by deducting 
amounts for electricity usage for factory overhead items such as 
lighting and fans.” See Pls.’ Comments at 9. In a related argument, 
Plaintiffs claim that Commerce’s reliance on the data provided in 
Hang Lung’s Verification Exhibit 11 was unfounded. Aside from 
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these claims, Plaintiffs do not point to any record evidence showing 
that Commerce verifiers did not consider and evaluate all available 
data. 

Plaintiffs’ argument that Commerce’s explanation relies solely on 
its interpretation of the exhibit and not on information provided on 
the face of the exhibit itself requires second-guessing the work of 
Commerce verifiers under their regulatory mandate. See PPG 
Indus., 15 CIT at 620, 781 F. Supp. at 787. Otherwise, Plaintiffs 
present no evidence that Hang Lung’s Verification Exhibit 11 should 
be discredited for any reason. Cf. Tung Fong Indus. Co. v. United 
States, 28 CIT___,___, 318 F. Supp. 2d 1321, 1334-36 (2004) 
(finding that evidence did not support Commerce’s finding that 
manufacturer withheld cost allocation information and concluding 
that Commerce verifiers “offered no justification or other explana- 
tion for their reliance on already discredited ... data as a basis for 
attempting to discredit other data.”). Without any showing that the 
worksheets provided by Hang Lung are somehow inaccurate or oth- 
erwise unacceptable, Plaintiffs fail to show that Commerce’s verifica- 
tion process was not supported by substantial evidence. 


CONCLUSION 


Commerce’s remand determination with respect to its calculation 
of Hang Lung’s electricity usage is AFFIRMED. 
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